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Defendants South Dakota Department of Corrections, Mike Leidholt and 
Darin Young through their counsel, Paul S. Swedlund, Assistant Attorney 
General, hereby responds to plaintiff Charles Russell Rhines’ 11 th hour motion 
for a stay of execution. Because Rhines cannot provide an adequate 
explanation for why he has waited until the last minute to bring a claim he 
could have brought years ago or a significant possibility of succeeding on it, 
and because of the state’s and victims’ strong interest in having Rhines serve 
his sentence, Rhines’ motion should be denied. 

SUMMARY OF ARGUMENT 

Rhines could have brought this challenge 8 years ago. Instead, he 
waited until the end of the 11 th day before the week scheduled for his execution 
to raise this issue. The issue is barred by res judicata because Rhines could 
have raised this issue in the method of execution challenge he litigated back in 
2011 (or brought a stand-alone claim at any time since). The equitable remedy 
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of a stay of execution generally is not available to those who delay bringing 
claims that could have been brought sooner. 

Also, Rhines cannot succeed on the merits. Rhines’ argument rests on 
the classification of pentobarbital as a short-acting barbiturate in a low-dosage, 
clinical setting. Here the drug is not being administered in a low dose in a 
clinical setting. Comparing the properties of low-dosage sodium thiopental or 
pentobarbital in a clinical setting with high-dosage pentobarbital in an 
execution setting is comparing apples to oranges. When used in a high-dosage, 
execution setting, the properties of pentobarbital are identical to the ultrashort¬ 
acting barbiturate sodium thiopental. Thus, no stay is warranted because 
Rhines cannot demonstrate a likelihood of success on the merits. 

ARGUMENT 

A. Rhines* Claim Is Barred By Res Judicata 

1. Eight years ago Rhines was served notice of the adoption of a revised 
execution protocol. The protocol designated either sodium thiopental or 
pentobarbital as the barbiturate to be used in the 2-drug protocol that 
Rhines has elected. ERM A.12(B).C.l, Exhibit 1. The notice was served 
on Rhines in the context of a then-pending challenge to his method of 
execution before Judge Trimble in the 7 th Circuit Court. 

2. Rhines filed his challenge on February 21, 2008. FIRST AMENDED 
PETITION, Exhibit 2. Then, as now, Rhines requested declaratory and 
injunctive relief. Then, Rhines* complaints were: 
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a. That 23A-27A-32 “as codified on the date of Charles R. Rhines’ 
convictions” gave “no guidance as to the type of substances used or 
the quality of substances used for the punishment of death.” FIRST 
AMENDED PETITION at Page 11, tf37, 39.a, Exhibit 2. 

b. About “the two chemical[s] specified in SDCL 23A-27A-32 in effect at 
the time [of] Charles R. Rhines’ conviction.” FIRST AMENDED 
PETITION at Page 12, f 6, Exhibit 2. 

c. That “[a]n execution pursuant to SDCL 23A-27A-32 as codified on the 
date of Charles R. Rhines’ conviction violates the constitutions of the 
State of South Dakota and the United States prohibition against cruel 
and unusual punishment and is therefore unconstitutional.” FIRST 
AMENDED PETITION at Page 13, f 7, Exhibit 2. 

d. That "a[n] execution carried out by means of the two-drug cocktail 
provided in SDCL 23A-27A-32 in effect at the time of Charles R. 
Rhines’ conviction constitutes cruel and unusual punishment in 
violation of the constitution of the State of South Dakota and the 
United States as well as depriving Rhines of his right to due process of 
law.” FIRST AMENDED PETITION at Page 13, ^{3, Exhibit 2 (emphasis 
added). 

3. Though he had been served with a copy of ERM A. 12(B) on October 24, 
2011, which contained explicit notice of the state’s intention to use 
pentobarbital in the 2-drug protocol that Rhines has elected, and though 
Rhines’ then-pending complaint for declaratory and injunctive relief 
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contained general arguments that ERM A.12(B).C.l denied him process 
that he felt was due to him under SDCL 23A-27A-32 and in opposition to 
the "two chemical[s]” that would be used, Rhines never raised a claim 
that pentobarbital is not an ultrashort-acting barbiturate within the 
meaning of SDCL 23A-27A-32 as codified on the date of his convictions. 

4. During the litigation of Rhines’ method of execution claims, the state had 
its expert opine on whether a 2-drug protocol of pentobarbital and a 
paralytic agent would provide a painless and humane death for an 
inmate. DERSHWITZ TESTIMONY at 21/22, excerpt attached as Exhibit 
3. In addition to the ERM A. 12(B).C.l. itself, this questioning put Rhines 
on further notice of the state’s intent to use pentobarbital in carrying out 
the 2-drug protocol that he has chosen. 

5. Judge Trimble ruled against Rhines. TRIMBLE DECISION, Exhibit 4. 

The South Dakota Supreme Court affirmed. AFFIRMANCE ORDER, 
Exhibit 5. 

6. During Rhines’ subsequent federal proceedings, the state expected 
Rhines to amend his complaint to further challenge the state’s method of 
execution in federal court. The state moved peremptorily to dismiss the 
claim (along with all of Rhines’ other pending claims) anticipating that 
Rhines would continue his method of execution challenge. Remarkably, 
Rhines did not do so. Instead Rhines inexplicably threw in the towel on 
further challenging the method of his execution, brusquely stating that 
“the issue of the manner of execution, which was included in the latest 
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litigation in the state court, and which was discussed at such length in 
respondent's brief, is not before this court and this court cannot issue 
any sort of judgment concerning that issue.” RHINES RESPONSE TO 
FEDERAL MOTION FOR SUMMARY JUDGMENT, CIV# 00-5020 
[DOCKET 232] at 6, excerpt attached as Exhibit 6. 

7. "The doctrine of res judicata disallows reconsidering an issue that was 
actually litigated or which could have been raised and decided in a prior 
action. Farmer v. South Dakota Dept, of Rev., 2010 SD 35, f 7, 781 
N.W.2d 655, 659. Because Rhines certainly could have brought a 
specific challenge to the use of pentobarbital to carry out the 2-drug 
protocol as part of his then-pending complaint for declaratory and 
injunctive relief 8 years ago, his current claims, and dependent claim for 
equitable injunction, are firmly barred by principles of res judicata. 

B. Rhines Cannot Meet The Standards For A Stay Of Execution 

8. Recently, in Bucklew v. Precythe, 139 S.Ct. 1112, 1134 (2019), the 
United States Supreme Court condemned the practice of reflexively 
entering stays of execution. Stays of execution "should be the extreme 
exception, not the norm.” Bucklew, 139 S.Ct. at 1134. Bucklew 
reaffirmed the longstanding principle that the mere fact that an inmate 
has filed some claim for relief - even a potentially meritorious one - “does 
not warrant the entry of a stay as a matter of right.” Nelson v. Campbell, 
541 U.S. 637, 649 (2004). 


5 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 




9. “[A] stay of execution is an equitable remedy. It is not available as a 
matter of right, and equity must be sensitive to the state’s strong interest 
in enforcing its criminal judgments.” Hill v. McDonough, 547 U.S. 573, 
584 (2006). Before a court grants a stay, it must consider “the relative 
harms to the parties,” “the likelihood of success on the merits,” and “the 
extent to which the inmate has delayed in bringing the claim.” Nelson, 
541 U.S. at 649-50. A “preliminary injunction [for a stay of execution is) 
not granted unless the movant, by a clear showing, carries the burden of 
persuasion.” Hill, 547 U.S. at 584. Rhines has not carried his burden 
with clear evidence that the relative harms weigh in his favor, that he is 
likely to succeed on the merits and that he has not been purposefully 
and strategically dilatory in bringing his claim. 

i. Relative Harms 

10. A court considers the relative harms to the parties by balancing the 
competing interests of Rhines and South Dakota; specifically, Rhines’ 
interest in being executed with sodium thiopental versus pentobarbital. 
Ledford v. GeorgiaDept. of Con,, 856 F.3d 1312, 1315 ( 11 th cir. 2017). 

“A defendant’s interest in being free from cruel and unusual punishment 
is primary; however, a state’s interest in effectuating its judgment 
remains significant.” McNair v Allen, 515 F.3d 1168, 1172 (11 th Cir. 
2008). Victims of crime also “have an important interest in the timely 
enforcement of a sentence.” Hill, 547 U.S. at 584. 
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11. As detailed below, courts have uniformly found that sodium thiopental 
and pentobarbital perform exactly the same and that substituting 
pentobarbital for sodium thiopental does not materially alter an 
execution protocol. Given that there is no difference between the two 
drugs when administered in an execution setting, Rhines’ interest in 
being executed with sodium thiopental instead of pentobarbital is far 
outweighed by the state’s interest in effecting its judgment and the 
victims’ interest in justice (after 27 years) for their murdered son. 

Ledford, 856 F.3d at 1315. 

ii. Likelihood Of Success On The Merits 

12. “[L]ike other stay applicants, inmates seeking time to challenge the 
manner in which the state plans to execute them must satisfy all of the 
requirements for a stay including a showing of a significant possibility of 
success on the merits." Hill, 547 U.S. at 584. Rhines cannot 
demonstrate a significant probability of success on the merits because 
his claim is barred by res judicata and because pentobarbital meets the 
classification of an ultrashort-acting barbiturate in an execution setting. 

13. Just as "[a] time-barred complaint cannot justify a stay of execution, 
regardless of whether its claims have merit,” a claim barred by res 
judicata will not justify a stay of execution, even if it may have had merit 
had it been timely litigated. Gissendaner v. Georgia Dept of Corr., 779 
F.3d 1275, 1284 (11th C ir. 2015); Ledford, 856 F.3d at 1315. Because 
Rhines’ complaint is barred by res judicata , he cannot show a substantial 
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likelihood of success on the merits and a stay of execution is not 
warranted. Ledford, 856 F.3d at 1316. 

14. Nor is there a “significant possibility” that Rhines can succeed in proving 
that pentobarbital does not meet the classification of an ultrashort-acting 
barbiturate as contemplated by SDCL 23A-27A-32 as codified at the time 
Rhines was convicted. Hill, 547 U.S. at 584. 

15. SDCL 23A-27A-32 does not specify sodium thiopental. It permits the use 
of any drug that meets the classification of an ultrashort-acting 
barbiturate. Courts have consistently found that there is no material 
difference between sodium thiopental and pentobarbital: 

a. In Ringo v. Lombardi, 677 F.3d 793 (8 th Cir. 2012), the court observed 
that “each court to consider the issue has uniformly held that the use 
of pentobarbital in lieu of sodium thiopental” is not a material 
alteration to an execution protocol. 

b. In Powell v. Thomas, 641 F.3d 1255, 1258 (11* Cir. 2011) the court 
stated that “[t]he replacement of sodium thiopental with pentobarbital 
does not constitute a significant alteration in the lethal injection 
protocol.” 

c. In Pavatt v. Jones, 627 F.3d 1336, 1338 (10 th Cir. 2010), the court 
rejected an 8 th Amendment challenge to Oklahoma’s lethal injection 
protocol based on the state’s substitution of pentobarbital for sodium 
thiopental. Though Oklahoma’s statute, like South Dakota’s, 
expressly required the use of an ultrashort-acting barbiturate, the 
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Pavatt court found that the change was not sufficiently substantial to 
rise to the level of a legitimate claim of entitlement protected by due 
process. The Pavatt court also noted that Oklahoma’s statute was 
“not entirely clear” whether the legislature used the term “ultrashort¬ 
acting” in the sense of how quickly the drug took effect or the 
duration of effect. Pavatt , 627 F.3d at 1340, n. 3. 

d. In Jackson v. Danberg, 656 F.3d 157, 160 (3 r <* Cir. 2011), the court 
observed that “[p]entobarbital is a barbiturate commonly used to 
euthanize terminally ill patients who seek death with dignity in states 
such as Oregon and Washington.” Quoting Beaty , 649 F.3d at 1075 
(denying rehearing en banc because inmate had no likelihood of 
success on 8 th Amendment claim based on switch to pentobarbital). 

e. In Ferguson v. Florida State Prison, 493 Fed.Appx. 22, *2 (11& Cir. 
2012), the court stated that “the use of sodium pentobarbital as the 
first drug in the three-drug sequence does not constitute a substantial 
change” to Florida’s execution protocol. Valle v. Singer, 655 F.3d 
1223, 1230 (11 th Cir. 2011)(replacement of sodium thiopental with 
pentobarbital does not constitute a significant alteration of the 
execution protocol). 

f. Powell v. Thomas , 643 F.3d 1300, 1304 (11* Cir. 2011), noted the 
minimal differences between sodium thiopental and sodium 
pentobarbital, both being “classified as barbituates” and differing only 
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"in their length of effect,” which “simply means [that pentobarbital's] 
effect lasts longer than that of sodium thiopental.” 
g. In Jordan v. Fisher, 823 F.3d 805, 811 (5* Cir. 2016), where the state 
planned to use pentobarbital in the execution of three inmates, the 
inmates, like Rhines, complained that state law rt prevent[ed] the state 
from executing them using any drugs other than ‘an ultrashort-acting 
barbiturate.”’ The court ruled that switching from sodium thiopental 
to pentobarbital did not implicate any liberty interest. 

16. The cases finding no significant difference between sodium thiopental 
and pentobarbital are consistent with the testimony of the experts who 
testified in Rhines’ method of execution challenge (including Rhines’ own 
expert, Dr. Heath) and the state’s experiences with sodium thiopental 
and pentobarbital in prior executions. 

17. Dr. Alan Dershwitz, an anesthesiologist, testified on behalf of the state. 
According to Dr. Dershwitz: 

a. “[OJnce 5,000 mg [5g] of pentobarbital have been administered 

intravenously to an inmate, there is, to a reasonable degree of medical 
certainty, an exceedingly remote chance that the inmate could 
experience the effects of the subsequently administered pancuronium 
bromide .... A dose of 5,000 mg of pentobarbital will cause virtually 
all persons to stop breathing. In addition, a dose of 5,000 mg of 
pentobarbital will cause the blood pressure to decrease to such a 
degree that perfusion of blood to organs will cease or decline such 
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that it is inadequate to sustain life .... [Virtually every person given 
5,000 mg of pentobarbital will have stopped breathing prior to the 
administration of pancuronium bromide. Thus, even in the absence 
of the administration of pancuronium bromide . . . the administration 
of 5,000 mg of pentobarbital by itself would cause death in almost 
everyone.” DERSHWITZ AFFIDAVIT at f f 12-13, Exhibit 7. 
b. In finding no significant difference between sodium thiopental and 
pentobarbital, the Pavatt court stated Dr. Dershwitz’s similar 
testimony in that case “persuasively characterized a 5,000 milligram 
dose of pentobarbital as ‘an enormous overdose’ that Would cause a 
flat line of the EEG, which is the deepest measurable effect of a 
central nervous system depressant’ and Would be lethal as a result of 
two physiological responses:’ the cessation of respiration and the drop 
in blood pressure ‘to an unsurvivable level. w Pavatt, 627 F.3d at 
1339. The Pavatt court also stated that Dr. Dershwitz “credibly 
testified . . . that the 5,000 milligram dosage will give rise ... to a 
virtually nil likelihood that the inmate will feel the effects of the 
subsequently administered vecuronium bromide.” Pavatt , 627 F.3d at 
1339. See also Valle, 655 F.3d at 1230 (finding Dr. Dershwitz’s 
testimony that a massive dose of pentobarbital will reliably and swiftly 
produce death convincing). 

c. In his videotaped testimony in Rhines’ method of execution challenge, 
Dr. Dershwitz stated that: 
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i. "When pentobarbital is injected intravenously, it has an onset of 
effect that is almost immediate. Within thirty to forty-five seconds 
after the drug reaches the brain, the person would be expected to 
lose consciousness. DERSHWITZ TESTIMONY at 9/20, excerpt 
attached as Exhibit 3. 

ii. “[PJentobarbital will have this profound effect to decrease 
circulation, it will stop breathing within a minute or two of its 
administration.” DERSHWITZ TESTIMONY at 11 /5, excerpt 
attached as Exhibit 3. 

in. When asked whether a 2-drug protocol of pentobarbital and a 
paralytic would have the same effect as he described above, Dr. 
Dershwitz testified that it would. DERSHWITZ TESTIMONY at 
21/22, excerpt attached as Exhibit 3. 

iv. When asked whether the descriptions provided by the warden of 
how Eric Robert and Donald Moeller had responded to a 5 gram 
(5,000 mg) dose of pentobarbital were consistent with the effects 
that he had previously described. Dr. Dershwitz testified “[yjes, and 
in fact, the warden’s description, although given by a medical 
layperson, does not differ from what [he] observe[s] when [he] 
give[s] patients an intravenous drug to cause them to enter a 
general anesthetic state.” DERSHWITZ TESTIMONY at 21/22, 
excerpt attached as Exhibit 3. 

12 
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18. Dr. Mark Heath, an anesthesiologist, testified for Rhines in his method of 
execution challenge (and for the inmate in Smith v. Mont Dept of 
Corrections, 2015 WL 5827252 (Mont.Dist.l)). Dr Heath’s prior 
testimony supports the state’s position that pentobarbital meets the 
same classification standards as sodium thiopental (which likely explains 
his conspicuous absence here at the end stage of Rhines’ litigation): 

a. Dr. Heath testified that, while “barbiturates are typically divided into 
classes, depending on how rapidly they exert their action and for how 
long the exert their action . . . there are different ways that people do 
it.” According to Dr. Heath, “pentobarbital is typically put into the 
short- or medium-acting categories depending on which author is 
referring to it.” Dr. Heath’s testimony in Rhines’ case (like his 
testimony in the Smith case) reflects that there are “different ways” to 
classify the same barbiturate depending on performance factors and 
application. HEATH RHINES TESTIMONY at 21/10, excerpt attached 
as Exhibit 8. 

b. Dr. Heath, Rhines’ own erstwhile expert, fudges noticeable with the 
adverb typically. “Typically” is hardly categorical, inherently 
admitting of contexts where it can meet the ultrashort-acting 
classification depending on recognized medical variables. One such 
context is in procedural sedation and analgesia in pediatric 
emergency medicine where physicians regard “[pjentobarbital [a]s an 
ultra-short acting barbiturate” that is “very useful for sedation prior to 
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diagnostic imaging procedures” when "given intravenously.” 

Meredith, Pediatric Procedural Sedation And Analgesia, 1:2 Journal 
of Emergencies, Trauma and Shock 88 (2008). In a high-dosage 
context, “pentobarbital - like the ‘ultrashort-acting 1 drugs thiopental 
and methohexital - is both a myocardial depressant (a decrease in SVI 
with unchanging PCWP) and a vasodilator (a decrease in SVRI and 
evidence for venodilation).” Todd, Drummond and Sang, 
Hemodynamic Effects of High Dose Pentobarbital: Studies in Elective 
Neurosurgical Patients, 20 NEUROSURGERY 559 (1987). 

c. According to Dr. Heath, “[i]f the intended dose of pentobarbital were to 
be successfully delivered into the circulation of a person and carried 
to their brain in this dose [5,000 mg] it would cause complete 
depression of all the brain activity such that there would be no 
electrical activity in the brain whatsoever. The electrical activity of the 
brain sustains many important bodily functions, but in particular it 
sustain[s] respiration, the rhythmic breathing, that we do all the time 
and when pentobarbital or any barbiturate would stop all activity in 
the brain . . . [i]t would stop breathing from occurring.” HEATH 
RHINES TESTIMONY at 23/3, excerpt attached as Exhibit 8. 

d. In testimony given by Dr. Heath in the Saar case (which was used to 
impeach his testimony in Rhines’ method of execution challenge) Dr. 
Heath testified that sodium thiopental, like pentobarbital, will 
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produce death in 60 seconds. HEATH SAAR TESTIMONY at 70/16, 
71/13, excerpt attached as Exhibit 9. 

e. In Rhines 5 method of execution challenge, Dr. Heath testified that, like 
sodium thiopental, the respiratory arrest secondary to brain inactivity 
secondary to pentobarbital administration occurs within “60 
seconds.” HEATH RHINES TESTIMONY at 81/19, 87/4, excerpt 
attached as Exhibit 8. 

f. In the Cooey case, when asked how long an execution would take 
using massive doses of sodium thiopental, Dr. Heath (in the context of 
a discussion concerning the efficacy of pentobarbital) stated that it 
“would be the same as using massive doses of some other anesthetic.” 
HEATH COOEY TESTIMONY at 40, excerpt attached as Exhibit 10. In 
fact, believing that Ohio could not cariy out an execution because it 
did not have pentobarbital, Dr. Heath extolled pentobarbital as 
superior to sodium thiopental and testified that it should be used 
instead. As an example, Dr. Heath referenced an execution using 
sodium thiopental that had taken 14 minutes start to finish and 
opined that “if you give a massive dose of pentobarbital, which can be 
done very quickly, in all likelihood the person is going to be dead in 
less time than that [e.g. less than 14 minutes].” HEATH COOEY 
TESTIMONY at 41, excerpt attached as Exhibit 10. When asked to 
describe the difference between administering pentobarbital and 
sodium thiopental, Dr. Heath testified that “[sodium] thiopental is 
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given in large volumes, and so it takes a long time. It can take longer 
to get it in. One can give a comparable or a larger dose of 
pentobarbital more quickly.” HEATH COOEY TESTIMONY at 41, 
excerpt attached as Exhibit 10. Dr. Heath even went so far as to state 
that, if states would simply use pentobarbital instead of sodium 
thiopental “there would be no litigation, or at least I would not 
participate in the litigation, or I would work for your [the state’s] side 
to say that I think this is a safe and humane procedure.” HEATH 
COOEY TESTIMONY at 70, excerpt attached as Exhibit 10. 
g. Dr. Heath, of course, did not testify for Montana when it switched to 
pentobarbital (as he piously professed he would if only states would 
use it!!!). Instead, in Smith (again on behalf of the inmate) Dr. Heath 
testified to the exact opposite of his testimony in Cooey, claiming that 
pentobarbital is not the “same as” sodium thiopental and is slower. 
Apparently not aware of Dr. Heath’s Saar and Cooey testimony, the 
Smith court credited his testimony over the state’s expert, Dr. Evans, 
because it believed Dr. Heath’s Smith testimony was “consistent” with 
his testimony in certain, undescribed prior cases while Dr. Evans’ 
allegedly was not. Smith, 2015 WL 58827252 at *4. The Smith court’s 
lack of awareness of Dr. Heath’s testimonial prevarication over the 
years undoubtedly influenced the court to believe that barbiturate 
classifications are stricter than they really are, and probably changed 
the outcome of the case. One wonders if the Smith court would have 
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been so enamored of Dr. Heath if it had been aware of the sweeping 
inconsistencies in his testimony over the years and the widespread 
rejection of his opinions and testimony as a basis for holding a lethal 
injection protocol unconstitutional or for staying an execution by 
courts. 1 
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? reSCr Ino°?I ailed o C ! demonstrate that the inmate would suffer an injury in facth Baker v. 

Saar, 402 F.Supp,2d 606 (D.Md. 2005)(Heath testimony did not warrant stay of execution)- 
Nooner v. Nome, 2008 WL 3211290 (E.D.Ark. 2008)(Heath failed to convince court to stay ' 
execution); In re: Lewis Williams, 359 F.3d 811 (6* Cir. 2004)(inmate not entitled to stay of 
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h. While Rhines’ current expert, Dr. Craig Stevens, lacks Dr. Heath’s 
breadth of experience, he does not appear to lack the zeal for 
distorting science in service of thwarting the implementation of the 
death penalty. In one of the 5 death penalty cases he appears to have 
participated in to date, the court ruled that he had filed a "sham” 
report, describing the report’s methodological flaws in exacting detail. 
Loden v. State, 264 So.3d 707, 711-12 (Miss. 2019). Another court 
simply dismissed his testimony because he had failed to "cite 
probative support for his conclusions” about midazolam. Jordan v. 
State, 266 So.3d 986 (Miss. 2018). 

Dr. Heath’s tactic in Smith (and basically all cases in which he testifies), 
is to assert that a state should be using the drug it doesn’t have. When 
Ohio had sodium thiopental, Dr. Heath claimed in Cooey that 
pentobarbital was superior; when Montana had pentobarbital, Dr. Heath 
claimed sodium thiopental was superior. Dr. Heath is an avowed anti¬ 
death penalty zealot whose testimonial track record reveals more 


execution based on Heath affidavit); Malicoat v. State, 137 P.3d 1234 (Ct.App.Ok. 2006) 
(denying stay notwithstanding Heath affidavit’s criticism of protocol); Broom v. Jenkins, 2019 
WL 1299846 (D.Ct.N.D.Ohio)(denying leave to amend complaint based on claim that inmate 
could not he executed because it was not possible to access a vein and rejecting Dr. Heath’s 
claim that execution team was “incompetent”); Asay v. Florida, 224 So.3d 695 (Fla. 2017) 
(rejecting Dr. Heath's testimony that use of etomidate in an execution posed a substantial risk 
of harm to the inmate); Ringo v. Roper, 766 F.3d 880 (8 th Cir. 2014)(denying stay of execution 
despite Dr. Heath’s testimony against use of midazolam in execution); Muhammad v. Florida, 
132 So.3d 176 (Fla. 2013) and Muhammad v. Florida, 739 F.3d 683 (11 th Cir. 2014) (denying 
stay of execution despite Dr. Heath’s testimony against use of midazolam in execution); Pardo 
v. Florida, 108 So.3d 558 (Fla. 2012) and Pardo v. Palmer, 2012 WL 6106331 (D.Ct.Fla.) 
(denying stay of execution over Dr. Heath’s assertion that pentobarbital would not sufficiently 
anesthetize the inmate against subsequent drugs in the protocol); Thorson v. Epps, 2011 WL 
13177527 (D.Ct.N.D.Miss.)(affirming use of pentobarbital in lieu of sodium thiopental contrary 
to Dr. Heath’s testimony that pentobarbital would not adequately anesthetize inmate). 
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devotion to that cause than to objective medical science. HEATH 
RHINES TESTIMONY at 63/5-67/10, excerpt attached as Exhibit 8; 
HEATH SMITH DEPOSITION at 13/12, excerpt attached as Exhibit 11 
(Dr. Heath wrote of his "strong opposition to the imposition of the death 
penalty’) 

19. Eyewitness accounts of executions conducted in South Dakota confirm 
that, as Dr. Heath himself has reported, pentobarbital is the "same as” 
sodium thiopental: 

a. During the execution of Elijah Page (who tortured Chester Poage for 
hours - beating and kicking him, poisoning him, stabbing him, 
drowning him and ultimately beating his skull in with a rock), Warden 
Weber and other witnesses reported that the execution was performed 
"like clockwork” and that "it was just a matter of seconds” after the 
administration of sodium thiopental that Page started "snoring, and 
his chest heaved a couple times.” WEBER 23AUG10 AFFIDAVIT at 1 
7, Exhibit 12. Page’s "death occurred within a matter of minutes.” 
WEBER 23AUG10 AFFIDAVIT at 110, Exhibit 12. 

b. As with Page, Eric Robert (who bludgeoned Correctional Officer Ron 
Johnson with a lead pipe, breaking his bones, amputating a finger, 
cracking his skull open and exposing his brain before suffocating him 
with plastic wrap) was “conscious for only 45 seconds” following the 
administration of a massive dose of pentobarbital. Robert "expelled 
his last breath approximately 90 seconds” after administration of the 
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drug. “Robert exhibited virtually no signs of pain or physical distress 
during either the seconds he remained conscious after the injection 
commenced or during the period of unconsciousness before he died. 
WEBER 220CT12 AFFIDAVIT at n 3, 4, Exhibit 13. 
c. During the execution of Donald Moeller (who kidnapped, beat, 
stabbed, raped and cut the throat of 9-year-old Becky O’Connell), 
Moeller uttered a final sentence about 30 seconds after the warden 
signaled to commence the administration of the drugs. Moeller lost 
consciousness about 15 seconds later and “expelled a few last deep 
breaths approximately 60 seconds after [the warden] signaled to 
commence the injection.” WEBER 1 NOV 12 AFFIDAVIT at ^4, Exhibit 
14. Media witnesses described the process as “very quick” and that 
Moeller was “gone” in “a matter of [a] minute.” WEBER 1NOV12 
AFFIDAVIT at \ 5, Exhibit 14. 

The performance of pentobarbital during the executions of Robert and 
Moeller conform to Dr Heath’s description in Saar of the performance of 
sodium thiopental in an execution setting - that sodium thiopental will 
produce death in 60 seconds. HEATH SAAR TESTIMONY at 70/16, 
71/13, excerpt attached as Exhibit 9. 

20. Which brings us to the debacle of facile statutory construction and 

result-oriented reasoning that is the Smith decision. As here, the inmate 
in Smith claimed that the use of pentobarbital for his execution did not 
conform to a statute requiring an “ultrashort-acting barbiturate.” 
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Applying a literal interpretation of the statute and rigid approach to 
general barbiturate classifications, the Smith court agreed and 
shamefully enjoined the use of pentobarbital for the execution of a 
vicious killer. 2 

a. The Smith court’s decision rests on the central fallacy that the 

classification or performance of an ultrashort-acting barbiturate that 
the legislature had in mind was according to its use "in a clinical 
setting.” Courts have consistently rejected the proposition that an 
execution is a medical procedure subject to medical or clinical 
standards. 3 In Baze v. Rees, 553 U.S. 35, 60 (2008), rejected the 
application of medical standards of practice to the execution context. 


2 State v. Smith, 705 P.2d 1087 (Mont. 1985)("On August 4, 1982, defendant kidnapped and 
killed Harvey Mad Man, Jr., and Thomas Running Rabbit, Jr., at a remote location near U.S. 
Highway 2, west of the eastern border of Flathead County. On August 3, 1982, the defendant 
and two companions, Andre Fontaine and Rodney Munro, had departed from Alberta, Canada. 
The three encountered the two victims, Mad Man and Running Rabbit, at a bar in East Glacier, 
Montana. While at the bar, the three shot pool and drank beer with Mad Man and Running 
Rabbit. The three left the bar in East Glacier and hitchhiked west along Highway 2. There had 
been discussion between the defendant and Andre Fontaine about stealing a car and the need 
to eliminate any witnesses to the theft. Shortly thereafter, the three men were picked up by 
Mad Man and Running Rabbit. The men drove for approximate twenty minutes and stopped to 
allow Mad Man and Running Rabbit to relive themselves. When the two men got back into the 
car, the defendant pulled a sawed-off single bolt action .22 rifle, brought illegally into this 
country, and pointed it at the driver. Munro displayed his knife to the passenger. The 
defendant and Munro marched the two victims into the trees. The defendant shot Mad Man in 
the back of the head at point-blank range. He reloaded the rifle, walked several feet to where 
Thomas Running Rabbit had fallen to the ground upon being stabbed by Munro, and shot him 
in the temple at point-blank range. Both men were killed instantly. The defendant and the 
other two then stole the victim’s car and proceeded to California”). 

3 See also Gregg v. Georgia, 428 U.S. 153, 173, 96 S.Ct. 2909 (1976)(constitution does not 
require the use of execution standards that may be medically optimal in other contexts); Ex 
parte Aguilar, 2006 WL 1412666 (Tex. Crim. App. 2006) (doctors do not ordinarily prepare fluids 
for injection or insert or monitor IV lines in hospital settings); Taylor v. Crawford, 487 F.3d 
1072, 1083 (8 th Cir. 2007)(district court erred when it required state to have physician 
supervise execution); Hamilton v. Jones, 472 F.3d 814, 817 (10 th Cir. 2007)(anesthetic 
monitoring such as is done in a surgical suite is not necessary in the execution chamber given 
the massive dosages of anesthetic that are administered). 
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Because medical standards are "drawn from a different context,” they 
are not applicable in an execution setting. Baze, 553 U.S. at 60. See 
also Walker v. Johnson, 448 F.Supp.2d 719, 723 (E.D.Va. 

2006)("execution by lethal injection is not a medical procedure and 
does not require the same standard of care as one”). Even before 
Baze, Emmett v. Johnson, 511 F.Supp.2d 634, 642 (E.D.Va. 2007), 
ruled that making an "analogy to clinical medical standards in 
evaluating the methods used for conducting executions is without 
constitutional basis” because “surgeiy and execution have the polar 
opposite medical objectives.” Emmett, 511 F.Supp.2d at 642. 

b. For statutes, like SDCL 23A-27A-32, that are written to meet 
constitutional standards, the analogy to clinical medical standards is 
equally inapposite. Lethal injection is "designed to ensure a quick, 
indeed a painless death, and thus there is no need for” standards 
applicable to “a hospital surgery suite” where the goal “is to ensure 
that the patient will wake up at the end of the procedure.” Taylor v. 
Crawford, 487 F.3d 1072, 1084 (8* Cir. 2007). 

c. Despite the acknowledged discrepancy between clinical and execution 
standards, the Smith opinion repeatedly referenced clinical sources - 
testimony from Dr. Heath founded on the performance of "both 
pentobarbital and thiopental” "in a clinical setting,” “significant 
research that classifies thiopental as being ultrashort-acting” when 
used in a clinical setting, some 28,600 search engine results 
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describing sodium thiopental as ultrashort-acting in a clinical setting, 
a package insert classifying pentobarbital that had been 
manufactured for use in a clinical setting as short-acting. Smith, 2015 
WL 5827252 at *3. Smith found clinical-based data such as these to 
be *[o]f significant import” to its decision. Smith, 2015 WL 5827252 at 
*3. 

d. Smith’s premise is flawed at its core. The Smith court apparently was 

oblivious to the then-recent decision of the United States Supreme 

Court in Glossip v. Gross, 135 S.Ct. 2726 (2015), in which the court 

expressly rejected measuring execution drug performance according 

to clinical standards. In Glossip , the inmate’s expert, applying a 

clinical standard, opined that midazolam would not serve as a 

suitable anesthetic. To this Justice Alito replied: 

Petitioners emphasize that midazolam is not recommended or 
approved for use as the sole anesthetic during painful surgery, but 
there are two reasons why this is not dispositive. First, as the 
District Court found, the 500-milligram dose at issue here “is many 
times higher than a normal therapeutic does of midazolam.” The 
effect of a small dose of midazolam has minimal probative value 
about the effect of a 500-milligram dose. Second, the fact that a 
low dose of midazolam is not the best drug for maintaining 
unconsciousness during surgery says little about whether a 500- 
milligram dose of midazolam is constitutionally adequate for 
purposes of conducting an execution. We recognized this point in 
Baze, where we concluded that although the medical standard of 
care might require the use of a blood pressure cuff and an 
electrocardiogram during surgeries, this does not mean those 
procedures are required for an execution to pass Eighth 
Amendment scrutiny. 

Glossip, 135 S.Ct. at 2742, excerpt attached as Exhibit 15. Unlike the 
Glossip court, Smith failed to appreciate that the Montana legislature 
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was not prescribing a barbiturate for use in a clinical setting; it was 
prescribing a drug for use in an execution setting. Comparing one to 
the other is comparing apples to oranges . .. cheese to chalk . . . 
donuts to dumptrucks. Glossip, 135 S.Ct. at 2742, Exhibit 15. 

e. As Smith correctly points out, and which is not disputed here, 
barbiturates are typically classified according to how quickly they 
wear off. Thus, “ultrashort-acting” and “short-acting” refer not, as the 
names might suggest to a layman, to the time it takes for the 
barbiturate to act on the system but to how long before it wears off. 
How quickly a barbiturate takes effect is described as “ultrafast¬ 
acting” or “fast-acting.” Smith found that pentobarbital was short- 
and fast-acting based on its clinical classification and enjoined its use 
in Smith's execution. Smith, 2015 WL 5827252 at *5. 

f. This was a glaring error. According to Glossip, the “probative” 
question is how a drug will perform in an execution. Glossip, 135 
S.Ct. at 2742, Exhibit 15. According to Glossip, “[t]he relevant 
question” was whether midazolam was suitable in “the huge dose 
administered in the Oklahoma protocol.” Glossip, 135 S.Ct. at 2743, 
Exhibit 15. 

g. Smith did not address “[t]he relevant question;” instead it fixed on 
standards having “minimal probative value” to high-dosage 
administrations of pentobarbital. Glossip, 135 S.Ct. at 2743, Exhibit 
15. Clearly the Montana legislature was not contemplating the 
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clinical classification or properties of the barbiturate that it was 
prescribing for use in an execution. Prescribing a barbiturate for 
execution based on a clinical propensity to wear off quickly 
(ultrashort-acting) would defeat the purpose of the execution. To 
administer a clinical dosage of sodium thiopental only to have Smith 
wake up 5-8 minutes later would thwart the purpose of execution and 
frustrate the statute. Thus, the Montana legislature clearly was not 
prescribing a barbiturate for execution purposes based on its 
ultrashort-acting properties in a clinical setting. The legislature 
clearly contemplated that any drug used would meet the performance 
criteria of an ultrafast-/ultrashort-acting drug in a high-dosage, 
execution setting, 

h. In a clinical setting, an ultrafast-/ultrashort-acting barbiturate 
(according to Rhines’ current expert. Dr. Stevens) will take effect 
“within 10-30” seconds.” According to the testimony of Rhines’ former 
expert, Dr. Heath, in Saar, an ultrafast-/ultrashort-acting barbiturate 
will take effect and shut down respiration in 60 seconds. According to 
Dr. Heath’s deposition testimony in Smith, an ultrafast-/ultrashort¬ 
acting barbiturate takes effect in “20 to 30 seconds.” HEATH SMITH 
DEPOSITION at 26/19, Exhibit 11. Elsewhere in his Smith testimony, 
Dr. Heath states that sodium thiopental administered at its “fastest 
possible” rate would still take “some tens of seconds to transition from 
full consciousness to full and deep unconsciousness.” HEATH SMITH 
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DEPOSITION at 79/15, Exhibit 11. This is the same as pentobarbital 
in an execution setting, which, according to Dr. Heath takes effect in 
“several tens" of seconds, “10, 20, 30" seconds depending on variables 
like heart rate or how good an inmate’s circulatory system is. HEATH 
SMITH DEPOSITION at 39/11, Exhibit 11. 

i. Even if a clinical dose of pentobarbital would not act as fast as a 
clinical dose of sodium thiopental, Dr. Heath admitted in Smith that 
“[i]f one gave a dose [of pentobarbital] higher than, as with most 
drugs, the more one gives, the more rapidly one sees the effects.” 
HEATH SMITH DEPOSITION at 30/9, Exhibit 11. According to Dr. 
Heath, the time it takes to travel from the injection site to the brain is 
the same for a large or small dose of a drug, but “all drugs that are 
used to produce sedation and unconsciousness will exert their effects 
at a more rapid rate if you give more.” HEATH SMITH DEPOSITION at 
31/4, Exhibit 11. In other words, high-dosage pentobarbital acts as 
fast or faster than a clinical dose of sodium thiopental. 

j. Ultimately, it is not necessary to agonizingly extrapolate the matching 
performance of clinical sodium thiopental and high-dosage 
pentobarbital from twee comparisons of disparate bits of Dr. Heath’s 
vacillating testimony in his myriad cases over time. Dr. Heath put a 
bow on it in his Smith deposition testimony; when finally pushed to 
stop splitting hairs over clinical classifications and speculative 
administration mishaps, Dr. Heath was forced to admit in Smith that 
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«[i]f proper administration of the drug occurs, whether it is thiopental 
or pentobarbital , if proper administration occurs in the intended 
multi-gram [execution setting] dose into the circulation and carried to 
the brain, then there’s no difference between the drugs, because both 
will produce deep unconsciousness that will outlast the duration of 
the execution.” HEATH SMITH DEPOSITION at 89/22-90/5, Exhibit 

11 . 

k. Just as a clinical dose of sodium thiopental would not be effective to 
perform an execution, it is just as clear that, in the context of an 
execution, sodium thiopental is not an ultrashort-acting barbiturate 
because it never wears off. In an execution setting, a 3-5 gram dose of 
sodium thiopental will “outlast the duration of the execution.” 

HEATH SMITH DEPOSITION at 89/22-90/5, Exhibit 11. Smith's 
literal application of clinical classifications to an execution statute 
renders the statute inoperable; a clinical dose of sodium thiopental 
would not be sufficient to produce death, and the duration of effect of 
a lethal dose places the drug well outside the classification of 
ultrashort-acting. 

1. Like Glossip, the Pavatt court noted the inherent contradiction of 
applying a strict clinical classification in an execution setting. Pavatt 
found that it was “not entirely clear” that Oklahoma’s statute used the 
term “ultrashort-acting” in the clinical sense of how short it lasts. 
Pavatt, 627 F.3d at 1340 n. 3. Given that short action is not desirable 
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in an execution context, the Pavatt court sensibly believed that the 
statute used the term ultrashort-acting “in a different sense, to refer 
to how quickly the barbiturate takes effect.” Pavatt, 627 F.3d at 1340 
n. 3. The Pavatt court’s observation makes sense given the 8 th 
Amendment mandate to eliminate to the extent possible any 
conscious suffering secondary to cessation of respiration, 
m. Likewise, in Owens v. Hill, 758 S.E.2d 794, 802 (Ga. 2014), the court 
rejected the clinical mainstay of sterilized drugs as having any 
application in an execution setting. “[SJterility is simply a 
meaningless issue in an execution where, as the record showed, 
unconsciousness will set in almost instantaneously from a massive 
overdose of anesthetic, death will follow shortly afterward before 
consciousness is regained, and the prisoner will never have an 
opportunity to suffer the negative medical effects from infection or 
allergic reactions from a possibly non-sterile drug. Particularly 
unpersuasive is Hill’s expert’s testimony that certain contaminants 
also could have the following effect: Their blood pressure would drop 
precipitously, and ultimately its possible that they could die.’ Such a 
side effect obviously would be shockingly undesirable in the practice 
of medicine, but it is certainly not a worry in an execution .... [S]uch 
a side effect would be irrelevant in an execution inducing nearly 
instantaneous unconsciousness and the rapid onset of death before 
consciousness is regained.” Owens, 758 S.E.2d at 802. 
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21. In the Smith court’s defense, its decision could only be as good as the 
evidence before it. The decision does not reflect that a Glossip argument 
was squarely presented to the Smith court. Smith’s focus on clinical 
classifications in texts, testimony, literature, manufacturer package 
inserts and other sources, and the fact that Glossip is not even 
mentioned in the opinion, rather affirmatively demonstrates that it was 
not. But, as Glossip found, clinical performance has “minimal probative 
value;” “the relevant question” is the drug’s performance in the dosage 
administered in an execution. Glossip , 135 S.Ct, at 2742. The evidence 
conclusively demonstrates that execution dosages of pentobarbital meet 
the classifications of an ultrashort-acting barbiturate. 

22. Consistent with Glossip, Dr. Joseph Antognini, a distinguished 
anesthesiologist, describes for the court how a “short-acting drug can 
behave like an “ultrashort-acting drug,” and vice-versa, depending on 
variables such as dosage or method of administration: 

a. In high dosages “the actions of pentobarbital ... are consistent with 
the actions of an ultra-fast acting/ultra-short acting barbiturate that 
is administered in a large lethal dose.” ANTOGNINI REPORT at 11, 
Exhibit 16. 

b. Barbiturate “classification is not absolute, and depends in large part 
on the dose of the drug and the route it is administered (oral versus 
intravenous).” ANTOGNINI REPORT at 12, Exhibit 16. 
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c. A prevailing textbook at the time of SDCL 23A-27A-32’s codification 
reported that the classifications of barbiturates are “often altered 
depending on the route of administration (oral versus intravenous) 
[and] dose.” ANTOGNINI REPORT at 113, Exhibit 16, citing Miller’s 
Anesthesia (1 st Ed. 1981). 

d. Studies report that classifications of barbiturates are so inexact, 
“dose-dependent/’ and archaic that *[i]t is surprising that th[ese] 
classification[s] still persist in pharmacology textbooks.” ANTOGNINI 
REPORT at If 14, 15, Exhibit 16. 

e. A textbook written by Rhines’ own expert in this case, Dr. Craig 
Stevens, demonstrates the fluidity of barbiturate classification. 

Though Dr. Stevens tells this court that there are only “two ultra¬ 
short-acting barbiturates: sodium thiopental and methohexital,” his 
textbook identifies both sodium thiopental and pentobarbital as short¬ 
acting. ANTOGNINI REPORT at f 16, Exhibit 16, citing Brenner and 
Stevens, Pharmacology at 209, Table 19-1 (2018). A single table in 
Dr. Stevens’ own textbook refutes his two central points: that 
barbiturate classifications are rigid and “widely accepted” and that 
sodium thiopental and pentobarbital are different. 

f. Barbiturates can meet different classification criteria depending on 
dosage. ANTOGNINI REPORT at f 17, Exhibit 16; HEATH SMITH 
DEPOSITION at 89/22-90/5, Exhibit 11; HEATH COOEY TESTIMONY 
at 40, excerpt attached as Exhibit 10. 
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g. In the execution context, classification of sodium thiopental as "ultra- 
short acting” is “meaningless” because the drug's duration of action at 
that dosage would far exceed the time criterion for that classification. 
ANTOGNINI REPORT at K18, Exhibit 16. High dosage, intravenous 
administration alters pentobarbital’s properties to match those of 
sodium thiopental in an execution setting. ANTOGNINI REPORT at ^ 
13, Exhibit 16, citing Miller’s Anesthesia (1 st Ed. 1981). 

h. As noted in Smith and by Dr. Heath, “the purpose of the development 
of ultra-fast-acting barbiturates” is “a very quick transition from 
consciousness to unconsciousness.” ANTOGNINI REPORT at 118, 
Exhibit 16. “[Pjentobarbital at the dose administered in the South 
Dakota protocol (5 grams) would induce rapid unconscious within 20- 
30 seconds,” consistent with the classification criteria of an 
ultrashort-acting barbiturate. ANTOGNINI REPORT at Iff 20, 21, 
Charts C and D, Exhibit 16. 

i. “[A] drug that is typically considered ‘short-acting’ can be ‘ultra-short 
acting,” and ... an ‘ultra-short acting’ drug can be ‘short-acting’ 
depending on the variable of dosage” and route of administration. 
ANTOGNINI REPORT at Charts C andD, Exhibit 16. “When a drug is 
given intravenously, there is typically a vary rapid rise in the 
concentration .... A typical clinical dose is the general baseline for 
classifying drugs as ‘ultrashort-’ or ‘short-acting.’ But, since duration 
of action is a function of dosage, the classification can change if the 
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dosage changes.” ANTOGNINI REPORT at Charts C andD, Exhibit 
16. 

23. Here, the Smith decision is more instructive of what not to do than what 
to do. “[I]t is ... a well-established canon of statutory construction that 
'a statute susceptible of more than one meaning must be read in the 
manner which effectuates rather than frustrates the major purpose of 
the legislative draftsmen.”’ In re Goerg , 844 F.2d 1562, 1567 (11th Cir. 
1988), quoting Schultz v. Louisianan Trailer Sales, Inc., 428 F.2d 61, 65 
(5th Cir. 1970). “‘[I]n cases where a literal approach would functionally 
annul the law, the cardinal purpose of statutory construction - ascertain 
legislative intent - ought not be limited to simply reading a statute’s bare 
language; we must also reflect upon the purpose of the enactment, the 

- matter sought to be corrected and the goal to be attained.”’ State v. 
Cameron , 1999 SD 70, f 21, 596 N.W.2d 49, 54, quoting Desmet Ins. of 
South Dakota v. Gibson, 1996 SD 102, \ 7, 552 N.W.2d 98, 100. 

24, As used in SDCL 23A-27A-32 as codified at the time of Rhines’ 
conviction, the term “ultrashort-acting barbiturate” is arguably 
susceptible of two meanings - clinical or lethal. The state would argue 
that its meaning, in the context of a lethal injection statute, is limited to 
its properties as a lethal agent, but Smith demonstrates that minds can 
differ. Since “ultrashort-acting barbiturate” is susceptible of two 
meanings, it must be given a construction here that does not thwart the 
statute's purpose or render it an absurdity. 
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a. Rhines’ interpretation of the statute is absurd for two reasons. First, 
a clinical dosage of sodium thiopental would not effect death; he 
would wake up in 5-8 minutes. Second, a lethal dosage of sodium 
thiopental is not ultrashort-acting. As Dr. Heath points out, sodium 
thiopental in a lethal dose will "outlast the duration of the execution.” 
HEATH SMITH DEPOSITION at 89/22-90/5, Exhibit 11. As Dr. 
Antognini points out, this duration would exceed the time-criterion for 
ultrashort-acting. ANTOGNINI REPORT at n 18,20, ChartD, Exhibit 
16. Rhines’ literal interpretation would annul the statute because no 
drug could qualify. Cameron , 1999 SD 70 at f 21, 596 N.W.2d at 54. 

b. The state's interpretation is both logical and consistent with SDCL 
23A-27A-32’s purpose. In the context of a lethal injection statute, it 
makes more sense, as Glossip points out, to classify drugs based on 
their lethal rather than clinical properties. And, as Pavatt pointed 
out, the performance metric of interest to the legislature was not how 
short the drug lasted but how quickly it took effect. All evidence, 
Rhines’ own especially, demonstrates that pentobarbital acts in an 
ultrafast manner in an execution setting. 

c. The legislature’s intent in drafting SDCL 23A-27A-32 was to meet 
constitutional standards for execution and therefore must be 
interpreted in light of the numerous cases which have held that there 
is no constitutional difference between sodium thiopental and 
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pentobarbital. If there is no constitutional difference, there is no 
statutory difference. 

25. Rhines cannot demonstrate a “significant possibility” of succeeding on 
the merits of his claim. Hill, 547 U.S. at 584. 
a. The claim is barred by res judicata because Rhines could have 

litigated this claim in the method of execution litigation before Judge 
Trimble in 2011. As noted just days ago by the South Dakota 
Supreme Court, Rhines’ complaint for declaratory judgment and 
injunctive relief before Judge Trimble “argued that the state’s 
protocols violated due process” and that the issue of the process due 
Rhines under SDCL 23A-27A-32 as codified on the date of his 
conviction was “fully litigated during a court trial, which included 
expert medical testimony.” Rhines v. S.D. Dept of Corrections, 2019 
SD 59, H 3. The Supreme Court noted that the “circuit court reviewed 
• the parties’ evidence” and “made detailed findings of fact.” Rhines, 
2019 SD 59 at |4. Rhines filed a motion to appeal Judge Trimble’s 
ruling but the Supreme Court “denied his motion, concluding that he 
had not demonstrated probable cause that an appealable issue 
existed.” Rhines, 2019 SD 59 at ^4. Rhines had a full and fair 
opportunity to litigate the state’s alleged non-compliance with the 
process allegedly due him in his then-pending complaint for 
declaratory and injunctive relief. Though Rhines certainly could have, 
he did not take advantage of that opportunity to litigate this aspect of 
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the method of his execution. There has been a final judgment 
rendered on the process due Rhines under the statute. Rhines, 2019 
SD 59 at <[J 4. Consequently, Rhines* claims are firmly barred by 
principles of res judicata. Lippold v Meade Co. Bd. of Comm., 2018 SD 
7, 128, 906 N.W.2d 917, 925. 

b. Nor can Rhines prevail on the substance of his claims. Rhines 5 
gimmick of applying clinical standards to the execution setting has 
been rejected by the United States Supreme Court in Baze and 
Glossip. Rhines* clinical interpretation of SDCL 23A-27A-32 would 
render the statute a nullity. Given the 8 th Amendment constraints 
that necessarily guide the legislature's actions in this context, the 
legislature's selection of an ultrashort-acting barbiturate obviously 
was driven by the speed with which the drug took effect, not by how 
quickly it wears off. Pavatt, 627 F.3d at 1340 n. 3. 

c. As Dr. Antognini points out, drugs can cross back and forth between 
classification boundaries depending on the method of administration 
and dosage given. Sodium thiopental administered in a low dosage at 
a slow rate would take effect slowly and wear off over a longer period 
of time; as such it could be considered slow-acting in terms of onset 
and short- or intermediate-acting in terms of duration. Pentobarbital 
administered in a massive dosage takes effect as fast as sodium 
thiopental or any other drug in the ultrashort-acting classification. 
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ANTOGNINI REPORT at 12, 16, 18, 20, Charts C and D, Exhibit 
16. 

d. According to Rhines’ own expert in the case before Judge Trimble, 
"there’s no difference between the drugs.” HEATH SMITH 
DEPOSITION at 89/22-90/5, Exhibit 11. Indeed, when Dr. Heath 
was on the warpath against sodium thiopental in the Cooey case, he 
stated that “[o]ne can give a comparable or a larger dose of 
pentobarbital more quickly” than sodium thiopental. HEATH COOEY 
TESTIMONY at 41, excerpt attached as Exhibit 10. Given the United 
States Supreme Court’s preference for measuring an execution drug’s 
performance according to high-dosage metrics, the South Dakota 
Supreme Court’s approval of the protocol as codified on the date of 
Rhines’ conviction 27 years ago, and the intrinsic absurdity of 
applying clinical standards to a non-therapeutic process, Rhines 
stands no realistic chance of succeeding on the merits of his claim, 
iii. Delay 

26. "Given the state’s significant interest in enforcing its criminal judgments, 
there is a strong equitable presumption against the grant of a stay where 
a claim could have been brought at such a time as to allow consideration 
of the merits without requiring entry of a stay.” Nelson , 541 U.S. at 650. 
"[A] plaintiff cannot wait until a stay must be granted to enable him to 
develop facts and take the case to trial - not when there is no satisfactory 
explanation for the delay.” Sepulvado v. Jindal, 729 F.3d 413, 420 (5 th 
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Cir. 2013), quoting Reese v. Livingston , 453 F.3d 289, 291 (5 th Cir. 2006). 
A prisoner is not entitled to a stay in order to conduct discovery to make 
out a claim. Beaty v. Brewer, 649 F.3d 1071, 1075 (9 th Cir. 2011). 

27. Courts have often refused to grant a dilatory stay sought on the eve of an 
execution. For example, in Ledford the court denied a stay despite the 
fact that the inmate’s claims were not necessarily barred by the statute 
of limitations because he had not been timely in waiting until five days 
before his execution to raise his claim. Ledford, 856 F.3d at 1315; Crowe 
v. Donald, 528 F.3d 1290, 1292 (11 th Cir. 2008); Diaz v. McDonough, 472 
F.3d 849, 851 (11 th Cir. 2006); Hill v. McDonough, 464 F.3d 1256, 1259- 
60 (11 th Cir. 2006). Also, in Jones v. Allen, 485 F.3d 635 (11 th Cir. 2007), 
an inmate facing imminent execution filed a last-minute challenge to 
Alabama’s protocol, which had been adopted four years earlier. The 
Allen court concluded that the inmate’s delay “leaves little doubt that the 
real purpose behind his claim is to seek a delay of his execution, not 
merely to effect an alteration of the manner in which it is carried out.” 
Jones, 485 F.3d at 640. 

28. Similarly, here, South Dakota identified pentobarbital as one of two 
ultrashort-acting barbituates that would be used in its two-drug protocol 
8 years ago. Yet, only 11 days from the week set for his execution, 

Rhines raises this challenge for the first time. 

29. Rhines has failed to show any equitable basis for excusing his delay 
under these circumstances. Ledford, 856 F.3d at 1312. He has been 
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sentenced to death for 26 years and, only now, with his execution 
imminent, has he decided to challenge this aspect of the procedure for 
lethal injection that the state has had in place for the last 8 years. 

Jones , 485 F.3d at 640. 

30. Though the Smith case held a full trial on the inmate’s statutory 
compliance claim, the significant difference between this case and Smith 
is that Smith did not wait until the last minute to bring his claim. A year 
ago Rhines, through the same lawyers that represent him here, brought 
a claim challenging the enactment of the policy on the grounds that it 
had not been promulgated by the APA. He should have brought this 
claim a year ago as well. Indeed, if Rhines thought this claim had any 
genuine merit, he would have brought it a year ago. The value in 
bringing it now is not to ultimately win, but just to obtain a stay. 

31. This sort of last-minute, stay-baiting litigation is extremely prejudicial to 
the state because it forces the state to assemble a hasly defense and 
inhibits the state from marshalling its full best evidence against the 
claim. It prejudices the state’s and victims’ interests in Rhines serving 
his overdue sentence. 

32. The injustice of further delay is a particularly intolerable here 
considering that, because of his violent criminal history, Rhines would 
have been sentenced to life in prison for the burglary and his first, non- 
fatal stab wound to Donnivan Schaeffer’s stomach. Rhines’ capital 
sentence is his punishment for pounding a hunting knife into the base of 
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Donnivan Schaeffer’s skull and killing him. But so far, all he has served 
is life in prison, the same sentence he would be serving if he had walked 
out after stabbing Donnivan just once and let him live. In other words, 
he has not yet been punished for murdering Donnivan. It is time for him 
to be punished for this killing. Equity howls against delay in this case. 
CONCLUSION 

Because Rhines has failed to meet his burden of persuasion with a clear 

showing that law and equity favor his request for a stay of execution, his last- 

minute motion must be denied. 

Dated this 28 th day of October 2019. 

JASON R. RAVNSBOR6 
ATTORNEY GENERAL 

_PauLS.„Swedlund _ 

Paul S. Swedlund 
assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 
Telephone: 605-773-3215 
paul.swedlund@state.sd.us 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 27 th day of Octoberl 2019 a 
true and correct copy of the foregoing response in opposition to plaintiffs 
motion for permanent injunction, temporary restraining order and stay of 
execution was served on Daniel R. Fritz via e-mail to fritzd@ballardspahr. com . 

_Paul_S._Swedlund _ 

Paxil S. Swedlund 

Assistant attorney general 
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STATE OF SOUTH DAKOTA 
COUNTY OF PENNINGTON 

CHARLES R. RHINES 

Petitioner , 
vs. 

DOUGLAS WEBER, Warden, South 
Dakota State Penitentiary, 

Respondent. 


* 

* 

* 

★ 

* IN. CIRCUIT COURT 

* SEVENTH JUDICIAL CIRCUIT 

* 

* CIV. 02-924 

* 

* 

* NOTICE OF ADOPTION OF 

* REVISED EXECUTION POLICY 

* AND PROTOCOL 

* 

* 

* 


Respondent Douglas Weber, by and through his counsel Paul S. 
Swedlund, Assistant Attorney General for the State of South Dakota, hereby 
files notice, as earlier requested by this court, of the method of execution policy 
and protocol prepared and adopted by respondent for use in the executions by 
lethal injection of condemned inmates in the State of South Dakota, including 
Charles R. Rhines. Respondent adopted this policy and protocol on October 19 
and 13, 2011 respectively. The policy and protocol are modeled on, and are 
substantially similar to, one approved by the United States Supreme Court in 
Baze v. Rees, 553 U.S. 35, 128 S.Ct. 1520 (2008). 

Respectfully submitted, 



MARTY J. JACKLEY 
ATTORNEY GENERAL 



Paul S. Swedlund 

ASSISTANT ATTORNEY GENERAL 

Craig M. Eichstadt 

Assistant Attorney General 

1302 East Highway 14, Suite 1 Pennington County, SD 

Pierre, South Dakota 57501-850L, qiocUITCOURT 

Telephone: (605) 773-3215 

paul.swedlund@state.sd.us 0C( Ik 2011 


Ranae TrumapdSterk of Courts 
R y -Deputy 


n 
( v 




Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 



CERTIFICATE OF SERVICE 


The undersigned hereby certifies that on this 21 st day of October 2011 a 
true and correct copy of the foregoing notice of adoption of revised execution 
policy and protocol was served by United States mail, first class, postage 
prepaid, on Jana Miner, Assistant Federal Public Defender, 101 South Pierre 
Street, Pierre, SD 57501. 



Paul S. Swedlund 
Assistant attorney general 


Pennington^ County, SD 
IN CIRCUIT COURT 

OCT 2 4 201* 


Ranae Truman^ferk of Courts 
J/ —Deputy 
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ERM A. 12(B) Capital Punishment Final Days Procedures 


A. GENERAL 


SDCL U M 3 A^J 2 'S5 27 A « ln l Cte c d l ? e . V H 1|S of a bulldln 8 a ‘ *» State Penitential 
A ' 32, 23A-27A-33. The South Dakota State Penitentiary (hereinafter SDSP) shall 

sSSato! o!? nt -S ld app,Iances for the inffictlon of such punishment. SDCL 

, 7/ ™» 23A-27A-33. The necessary setup Includes a room, hereinafter referred to as the 

Cha^ShS anST' , equ f ped w l! h 3 one “ wa y mirror that allows occupants to observe the Execution 
Chamber and the Inmate after he is strapped to a gurney In the execution chamber. 


2 ' SK£ d K b ? adminlster ' n ? intravenous Injections of a substance or substances in a 

L?♦ 0 St T h ? sub j s ^ ce ® r substances and manner of execution shall be and remain 
consistent with state and federal constitutional requirements as Identified herein. 


3. The Warden or designee is responsible for having the chemicals for lethal injection and any other 
necessary items for use on the scheduled date of execution. Under the direction of the Warden or 
* ° e 3 [ 0 nee two complete sets of the substance or substances used to conduct an execution shall be 
kept in separate secure locations. 


Innor « h , T g for attendance of South Dakota Department of Corrections (hereinafter 

SDDOC) staff, law enforcement officers and other persons he/she deems necessary and proper to 
perform the functions involved in conducting a scheduled execution. This shall include all those 
required by South Dakota statute to attend. 


5. I fat any time during the execution process the Governor stays, pardons, or commutes the sentence 
of the condemned person or if a court of competent jurisdiction issues a stay after an execution has 
commenced, the execution team shall stop the execution. Ambulance staff equipped with advanced 
life support capabilities, including a heart defibrillator and such supplies and equipment as would be 
needed to attempt to revive an individual who has been Injected with one or more of the substances 
identified in Section D, shall be on standby at the SDSP. 


QUALIFICATIONS OF EXECUTION TEAM MEMBERS 


1 * An execution carried out by intravenous injection shall be performed by person(s) trained to perform 
•venipuncture and to administer intravenous injections. The person(s) shall be selected by the 
Warden and approved by the Secretary of Corrections. SDCL 23A-27A-32. 


2 . The person(s) selected by the Warden to mix the drugs and prepare the syringes shall demonstrate 
proficiency through relevant training and two years’ experience in the preparation of syringes for 
Intravenous administration and mixing and preparation of drugs for such administration. 

3. The person(s) selected by the Warden to insert the intravenous needles Into the veins of the prisoner 
and connect, monitor, and maintain intravenous lines shall be certified or licensed and have at least 
two ( 2 ) years' professional experience as one of the following: medical'or osteopathic physician 
physician assistant, registered nurse, certified medical assistant, licensed practical nurse, 
phlebotomist, paramedic, emergency medical technician, or military corpsman. 

4. The person(s) selected by the Warden to administer the Injections shall demonstrate proficiency 
through relevant training and two years’ experience in the administration of drugs by intravenous 
injection. 
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PREPARATION OF CHEMICALS 


1 ' mST 8 ,den,,fieS the COntentS 0f ea0h ^ **f «u rae of the 3-Drug or 2-Drug 


SYRINGE “ ---—--- 

LABELED/MARKED - 

#1 “ -- 

no ■ “—■■ ————■ 

“contents -—- 

aoaium thiopental (1.6 grams In a 60 cc 
solution) or Pentobarbital (2.5 grams In a 50 
cc solution) 

■U* ~ - 1 — 1 --—_ 

sodium Thiopental (1.5 grams In a 60 cc 
solution provided Syringe #1 Is also 1.5 
grams of Sodium Thiopental In a 60 cc 
solution) or Pentobarbital (2.5 grams in a 50 
cc solution provided Syringe #1 is also 2.5 
_ grams of Pentobarbital In a so rr cntuM nn \ 

.. 

Normal saline (26 ml) -- — 

itr 1 

Pancuronium Bromide (100 mg of 2 mg/ml'““ 
concentration in a 6Q cc solution) 

Mr* ~ .. _ 

Normal Saline (25 ml) -~ 

ffO 

Potassium Chloride (120 mEq. In a 60 oc " 
solution) 

#7 

Potassium Chloride (120 mEq. In a 60 oc ~ 
solution) 

Backup syringes (if needed): 

#o — —---— 

~~-—^ 

Ifo 

Normal Saline (25 ml) 


Sodium Thiopental ( 1.0 grams in a 60 cc ~ 
solution) or Pentobarbital ( 2,5 grams in a 50 
cc solution) 

#10 

sodium.Thiopental (1.5 grams in a 60 cc 
solution provided Syringe #1 Is also 1 5 
grams of Sodium Thiopental In a 60 cc 
solution) or Pentobarbital (2.5 grams In a 50 
cc solution provided Syringe #1 is also 2.5 
grams of Pentobarbital in a 5n rr aninnnn\ 

#11 

Normal Saline (25 ml) — 

#12 

Pancuronium Bromide (100 mg of 2 mg/ml 
concentration in a fin pp Gntittinn\ 

#13 

Normal saline (25 ml) 

#14 

Potassium Chloride (120 mEq. in a 60 cc 
solution) 

#15 ' " 

Potassium Chloride (120 mEq. In a 60 cc 
solution) 
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v^.ue.i permissfon of the War 


Sodium Thiopentef 83 ^ contents of eachsyringe used in the course of the 1-Drug execution using 


SYRINGE 


labeled/marked 




Backup syringes (if needed): 


#6 — 



Sodium thiopental (1.25 grams in a 50 
solution) 


sSon) ll,IOPenta ' 11250rams ln a 50 " 


(12S 9ram ® ,n 3 50 co 

iociium Thiopental (i ',25 grams In a50 
solution 


Normal Saline (25 ml) 


Sotiiu m Thiopintai (i, 25 -grams In a"60 co 
solution) 


fj?rfi^ m , Thiopantai arams In a 50 cc 
solution) 

Sodium TliTJpental (1.26 grams In a 50 cc 
solution) 


Sodium Thiopental (1.25 grams In a 50 
solution 


3 ' idemifiSS the CDn,en,s ° f each cringe U8ed the courSB of the ,. Drug axeoutlon ^ 


SYRINGE 


LABELED/MAR KEh . . . 



Pentobarbital (2.5 


Pentobarbital 




4. Any person sentenced to death prior to Julvl ?nn 7 , 

protocol set forth in this document, provided the SDDOC^ossSt^ 5? eX6CUted by the 3 “ or ^9 
substances for the method chosen at the time scheduled ESfCSiS necea8ary s^stance or 
provided by South Dakota law at the time of the oerao^ nS fn 9xecutfon ’ or the manner 
document). Any person sentenced to death prio?to^ m ? c ? set forth in this 

Drug protocol provided in this document uslno the subsLl;? 0 ?/’ ^ 3 , b ® exec “ ted using the 3- or 1- 
possessfon unless the inmate requests in wrlHnnl uTu/o rw u ?f tances ,n the SD DOC's 
the scheduled execution date that the inmate wfshes to be executed n 6Ven ^ days prior to 
herein In accordance with South Dakota law as It existed Vor to J “1 2007 9 P^0t000, S9t forth 
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6 ’ 2JS?? 0 * * S eath after July 1,2007, the Warden shall elect the method of execution 

SSStanrf 52?? 0 ng S* 1 " Drug methods tor which the SDDOC possesses the necessary 

Innt SSinn ♦A^n/? 068 ^ 1 j? 0 « 0 8chedu,ed for the inmate's execution. The Warden will give ^ 
consideration to, and make the effort to accommodate, the Inmate's method of preference nroviHad 
the Inmate selects 3-, 2-, or 1-Drug methods for which the SDDOC possesses^ the 
substance or substances at the time scheduled for the inmate's execution. ^ 

PREPARATION FOR EXECUTION 

1. The SDDOC staff selected to participate In the execution shall drill at least weekly for six to elaht 
oAhf/oKed 6xSon Sd date ° f 9X9cution - The warden shal1 schedu '® additional drills the week 

2. Not less than seven (7) days prior to the execution week announced In the Warrant of Death 
Sentence and Execution, a physician or other medical professional qualified to assess venous access 

cnnriifinn Anrt ^ e \ A *2!®° report shal1 be P re P ared describing the Inmate's physical 
^sfto Thio d rf^rT e ? M c ?P dlt!on of the inmate that may lead to potential problems establishing an 
S / ?f p0rt ' a on9 w i th a C °PV of the tethal Injection protocol, shall be provided to the 

execution ^ ™ ^ consfderatlon no later than one da M b0f °re the scheduled date of 

3< mix0dor pr ?P ar0d as necessary no more than 8 hours prior to the execution 

and shall thereafter be maintained in accordance with manufacturers' instructions in temperatures rot 

foAuafi 8 AH^!h7^* 60F ’ ih h SUC ^i t9m P Brature specifically called for by the manufacturehuntil ready' 
for use. All substances will be mixed or prepared In bright, un-dimmed light. y 

4. To provide notification of any last minute stay or appeal, arrangements shall be made to provide 

, te ‘!?H°c e a 2f?f 8 , b f 1 ^ een the ^ arden - tee chemical room, the Governor's office, the Chief 
Justice of the South Dakota Supreme Court or designee, and the Attorney General's office. The 
Governor, the Chief Justice, and Attorney General or their designees shall be provided with phone 
numbers to he Warden 8 office, the chemical room, and multiple backup phone numbers (such as 
personal cell phone numbers of the Warden and Deputy Warden). In addition, the Warden and 
Deputy Warden shall be equipped with SDSP Issued radios. 

5. On the date of the scheduled execution, the prisoner shall be escorted to the execution chamber and 
strapped to the gurney by the Tie Down Team. 

6. On the date of execution, the chemical room shall be kept clear of all persons except for the 
Executioners, the Warden, and any SDDOC staff selected by the Warden to assist with the execution 
of the sentence of death. 

7 ‘ TlDown Team Lead0r 8hal1 verify that ail restraints are secure and so advise the Warden at 
which time the Tie Down Team shall move to the hallway and stand by. 

8. The IV team shal! enter the chamber and establish two Independent IV lines to the inmate’s veins 
The IV team will establish IV lines only in peripheral veins located In the Inmate’s arms, hands legs 
or feet, preferably one in each arm. In the event the IV team cannot establish peripheral vein lines ' 
the IV team will establish central vein lines by percutaneous methods, but only If the JVteam member 
establishing the central vein line can demonstrate current training, credentialing, and proficiency In 
establishing IV lines in central veins by percutaneous methods. The IV team will establish and secure 
the IV lines in such a way as to leave them visible for monitoring. 
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and to U those S iXfchsS monMfaio ^- U 1 iT’ 8 '* ,lead and fada are v,s,bteto the Warden 

&«£-■»« subs,ano88 being used for to execution 8 to Inmir“1'"S*!? Wllh me 8ffi!:a cy of 
firm, foam wedge-shaped cushion to better nprmi* i\/ * n ' Ornate 8 will be propped up bv a 

inmate's face during the procedSre PBrmlt IV leam msmbere the chemical roomtos^the 


10 - taffiT Wi " be " d 10 — * b8 ‘ no unnecessary pain or suffering is Indicted on to 


Sit made that to eS G ° vernor ' 8 0ffl b fl shall be 
date during the week of the execution, as sefforth IMhe vlferrant^M^aSI*Sentonoe and Execulfon 
12, The IN/ team shall etnrf - - 


12 Thft IN/ u „ - ' L " CC, ‘" Qentence and Execution 

confirm ^theVltos^ of sall " e solution shall be Injected to 

continue to monitor IV functioning from'within to chemtol reom ° bstruclsd ' IV team "■"*« will 

INJECTION PROCEDURES-3 DRUG PROTOCOL 


-• ^ • nv 1 ULrUL 

minute Appeals or Says hav^beanfifed 1 th ° S9 aulhor,ties cited ,n s ®ctlon 0(4) to ensure no last 


blinds In front of witness rooms 0 |»ned md ttiSftemicrobe* I ° rdBS, 9 na ® shall order that 
tumad on. The Warden or desIgneeWJrtlh^itonw^ESK 8 u front of ths lr,mat9 ’ s mouth be 
completion of the prisoneTs last words or Intoni?™?.?* ifb ® /she has any last words to say. Upon 
the execution proceed. ' tha dlsor9tlon of the Warden, the Watden shall order tot 


chemicals In the foBowIng^rder. 966 ' 1 ’ S des ' Bnated team msmb er will begin a rapid flew of lethal 


4. Syringe #1 


5. Syringe #2 


6. Syringe #3 


administration cftfw#5^ within * hree ( 3 ) minutes after 

ceased into the primary site. Theteckup IVshaU be used' S « a " °! der J hs flow of chemicals 
pentobarbital. p sna " be used wtt ' 8 ns w how of sodium thiopental or 


steps In a graded ronsetousness^eok 8 -a semenctotocreaslnf °t consoloUBn8SS by using all 
consciousness - starting with checkina for mnulmS ° f ncreasingly strong stimulations to assess 

and culminating In a physical sfimutettatot 3dhi tK'iftofo^?? 0n * e to V8 ? al commands 
a current v nGrtifiari cmt .u_Ji 1 . . Q 09 P ainTul me inmate were awake if nneesm* 


Identity may, a, the ^rteVs oonsdousness7wh"cse 

Warden to assist the Warden in determine that th* ^ be n the execubon chamber with the 
the sodium thiopental or petoba“ ^ .■» "Mon of 

potassium chloride. F me administration of the pancuronium bromide and 



Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 


49CIV19-002940 


South Dakota State Penitentiary 
EMERGENCY RESPONSE MANUAL 
Distribution: NON PUBLIC 


CONFIDENTIAL ... DO NO! DISTRIBUTE 


ERM12B.doc 


oxpmss written permission of Uic^Vardo^DSP 


9 ' Scteus KrJnl S " a tor6 0 |nl!i7 o T r J he i V Bnd , ln,U8,0n sltes ' ,Uhe ' nmate appears 
complete, fce execution^) shall commence 

10. Syringe #4 

11. Syringe #5 

12. Syringe #6 

13. Syringe #7 

~mrmmmmm 

16 ' shall*mnwmoeaDonwlmatal^ pronouncln 3 death ,. has c ° nfi "ned the Inmate's death, the Warden 

16. The microphone shall be turnned off and the curtains/blinds shall be drawn. 

17 ' lol b Da"w° Ut0f ' hB *“ ne8S r °° mS 8 " d 8ha “ slfln ,heCertfate B»outon 

INJECTION PROCEDURES—2 DRUG PROTOCOL 

1 Sapp^o'Ttaylhave Lie” \T MSeC "° nD(4)to ensur ** ,ast 

2 ' execution (D. above), the Warden or designee shall order that 

turned on fr b8 ope K n5 ? and ,hat the microphone in front of the Inmate's mouth be 

comofetin'n L " Z d ? sl ? neasha1 ' ask **» prisoner if he/she has any last words to say U,wn 

the ©xS^ution proceed" 6 ’ ° rln ^ dl8Cr9tion ofthsWarde n. the Warden shall orfeYthat 

3 ' o U h P eml"e ei3 deS ' 9nated ' eBm memb8rwi " besin a rapld ° f 1 ■** 

4. Syringe #1 

5. Syringe #2 

6. Syringe #3 

7. If it appears to the Warden that the prisoner is not unconscious within three { 3 } minutes after 
admWstration of the sodium thiopental or pentobarbital the Warden shall order the flow of chemicals 

penbbaitita | he Pr ^ Th ® baCkup IV shal! be used wlth 8 new flow of sodium thiopental 
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Identity may, at the Warden's dlscrette“ oonst!, ° ua riess! whose' 
Warden to assist the Warden In determinlnoS2»S?i ent ? , « wB be n ths e ^ecution chamber with the 
the sodium thiopental or pentobarbital and prtofta^ fo,lowln S tha 'njaotlonof 

potassium chloride. p tn adrn,n ' 8{r ation of the pancuronium bromide and 

unconscious mree^mTnutelS aad lnf “ sion sltes ' lf tha Inmate appears 

10 ZZT 6XS0Utioner(s> 8ha " commencs the rap,d "“ 

It Syringe#5 

death shall BxamlTO*he h |nmate ^ The , per^(II)^oni(^ 8 fc?3I^ res P°o slblB ** pronouncing 
chamber and confirm death by checking the^Inmate's hiarth^I* P i? ^, 0 n9 death shal1 anter ,te 

S’ IS n °' ablS t0 Pron0Un0e dea,h ' tha Wardsn aba « order 

shall announce'“A* awradmateiy f Pr0n0U a°S 9 / D d m a, t h h ha3 oon ? r ™ d ,he ln mate's death, the Warden 
In accordance with the laws of the StateTof South Dakote^ora'sWar statemBnt 1 to 1 that^eo? med ° U * 
14. The microphone shall be turned off and the curtains/blinds shall be drawn. 

as required*** South^Saw™* ° f lh * WitneSS r ° 0rn5 and shal1 slfln the Certificate of Execution 

INJECTION PROCEDURES -1 DRUG PROTOCOL (Sodium Thiopental) 

1 havebSeT ‘ h ° M aU,horitie3 cited Seclto " °«> >° a ^re no last 

2 ' ^=> 9 nee shall order that 

turned on. The Warden or designe^sha^sk the or sonel hS® h fr ° n °! ,he lnmate ' s moulh be 
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4. Syringe #1 

5. Syringe #2 

6. Syringe #3 

7. Syringe #4 
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able to pronounce death, the Warden shallordwa second s’efof rh«mt T 8 ‘ 5 Ulal psrson ( 8 > ls not 
following order. er a second ss * of chemicals to be administered In the 

10. Syringe #8 

11. Syringe #7 

12 . Syringe #8 

13. Syringe #9 

pronouncing death shall’s^n'examinelhe !nmate 9 The l mlnls, ff' ld ' lhB P srsD h(s) responsible for 
puplfe n« er 1,18 chamber and confirm death by backing* he 

15 ' ^ra^nom^^a^pfoximatel^'"^“am^^'the^ecul" 6 ^!"" s *""■ 816 Warden 
In accordance with the laws of the State* South^atotaTa^ « 

16. The microphone shall be turned off and the curtalns/blinds shall be drawn. 
reTuSbXtoa^r ° W ^ Wlt " 9SS r °° m8 “* 8ha " *9"*• Cerate *Execute as 
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7. Ten (10) minutes after the drug ts administered, the persons) responsible for pronouncing death shall 
examine the inmate. The person(s) responsible for pronouncing death shall enter the chamber and 
confirm death by checking the inmate’s heartbeat, breathing, pulse and pupils, If that personfs) Is not 

able to pronounce death, the Warden shall order a second set of chemicals to be administered in the 
following order. 

8. Syringe #4 

9. Syringe #5 

10. Ten (10) minutes after the second round of the drug is administered, the person(s) responsible for 
pronouncing death shall again examine the Inmate, The parson(s) responsible for pronouncing death 
shal enter the chamber and confirm death by checking the inmate's heartbeat, breathing, pulse and 
pupils. 

1 1. Once the person(s) responsible for pronouncing death has confirmed the Inmate’s death, the Warden 

shall announce “At approximately_a.m./p.m. the execution of (inmate's name] was carried out 

In accordance with the laws of the State of South Dakota” or a similar statement to that effect. 

12. The microphone shall be turned off and the curtalns/bllnds shall be drawn. 

The witnesses shal! be escorted out of the witness rooms and shall sign the Certificate of Execution as 
required by South Dakota law. - ■ 
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II Policy: 

^crS»'r (D ° C) , Wl11 0Ut ,he execution of a " *»«• « accordance with 
manner P § A A The execut,on will be conducted in a professional, humane and dignified 

III Definitions: 

Lethal Injection: 

^eeSDCL n ^23A-^7A°32j IV ^ ° f 3 SUb5tanCS 0r Sub$tances in a lethal quantity 

Witnesses: 

People authorized to attend an execution as referenced in SDCL §§ 23A-27A-34 and 23A-27A-34.2. 

IV Procedures: 

1. General Provisions: 

A. Inmate executions are carried out by means of lethal injection. (See SDCL § 23A-27A-32) 

11 *l no f w j 11 mebica! professionals) employed at a South Dakota Department of 
corrections facility participate in the execution process. 

2. Lethal injection is not the practice of medicine in South Dakota (See SDCL § 23A-27A-32). 

3. The inmatewho is to be executed will be connected to two (2) IV lines, normally one (1) in 
desfgnated^Ta backup 8 ^ 58 th8 Priniary line f ° rthe !ethal in i ectl °" ard the other IV line is 

4. The lethal injection process Involves the administration of drugs s, each in a lethal quantity 
pursuant to a 3-Drug, 2-Drug, or 1-Drug protocol, depending on the date of the inmate’s 
conviction and the availability of the necessary drugs: 

a. 3-Drug Protocol 
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i. The first drug, Sodium Pentofhal (aka Sodium Thiopental) or 
Pentobarbital, is administered in a quantity sufficient to ensure the inmate 
is not subjected to the unnecessary and wanton infliction of pain. 

ii. The second drug, Pancuronium Bromide, stops the inmate's breathing. 

iii. The third drug, Potassium Chloride, stops the inmate’s heart, 

b. 2-Drug Protocol 

i. The first drug, Sodium Pentothal {aka Sodium Thiopental) or 
Pentobarbital, is administered in a quantity sufficient to ensure the inmate 
is not subjected to the unnecessary and wanton infliction of pain. 

ii. The second drug, Pancuronium Bromide, stops the inmate's breathing. 


c. 1-Drug Protocol - Sodium Pentothal (aka Sodium Thiopental) or Pentobarbital is 
administered in a lethal quantity sufficient to ensure the Inmate Is executed without the 
unnecessary and wanton infliction of pain. 

5. Any person convicted of a capital offense or sentenced to death prior to July 1,2007 may 
choose to be executed in the manner provided in this policy or in the manner provided by 
South Dakota law at the time of the person’s conviction or sentence (SDCL § 23A-27A-32.1). 

a. The inmate will indicate their choice in writing to the Warden not less than seven (7) days 
prior to the scheduled week of execution. 

b. If the inmate fails or refuses to choose in the time provided, then the inmate will be 
executed as provided by state law at the time of the execution 

(See SDCL § 23A-27A-32.1). 

B. The execution is conducted under the direction of the SDSP Warden. 

1. The Warden will select qualified staff to participate in the execution. 

2. The Warden will identify one (1) or more individuals trained to administer intravenous 
injections to carry out the lethal injection. 

a. The Warden will present information regarding the individuai(s) qualifications to the 
Secretary of Corrections for final approval (See SDCL § 23A-27A-32). 

b. The indivldual(s) qualifications must demonstrate adequate training to competently carry 
out each technical step of the lethal Injection (See Baze v. Rees, 553 U.S. 35 (2008) and 
Taylor v. Crawford, 487 F. 3d 1072 (8* Cir. 2007). 

c. The name, address, or other identifying information relating to the identity of any person or 
entity supplying drugs for use in intravenous injections under SDCL § 23A-27A is 
confidential and disclosure of such information may not be authorized except pursuant to 
the terms of a court order. 

d. The name, address, qualifications and other identifying information relating to the identity 
of any person administering the intravenous injections under SDCL § 23A-27A is 
confidential and disclosure of such information may not be authorized or ordered. 
Disclosure of this information is a Class 2 Misdemeanor (See, SDCL § 23A-27A-31.2). 
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Fe^teTn a r^ S te»C te, t CaCr *2 ? e ? h wi " be houS9d ,n lhe SDSP Jameson Prison Annex 
DOC policy 1AM- - ,hS S ° U ‘ h Datota W ° meP ' s Priso " < Ses 

1 §“7A-?Tl) ed dea ' h arS Se9regat9d from other inmates and single celled (See SDCL 

2 ' t0 an inmate sentenc0 d to death Is limited to family, attomey(s) clerov DOC 

staff stationed at,he respective prison, peopTe aoS by 

orr^sS^XSlT PerS ° n aUth ° riZed *° a ° C9SS inma ‘ S thr ° U9h 3 “ Urt 

D. The Governor may investigate the circumstances of the case of the inmate sentenced r<*nth in a 

§ ” 7 A. T S he aP G P Zl ate h nd r yrequiretheassis,ance 

? 9 md a v^?Lnif^M , 0 bas he power t0 re P r,eve or suspend the execution for up to ninety 
. (HO} days to complete his investigation (See SDCL § 23A-27A-20). p y 

E ‘ !L the : 9 IS ^ qua ?' on on an inrnate ’s mental competence to proceed with the execution the 
“ w ’» * e G ° vern0r ' Secretar y of Corrections and the sentencing^£urtIf (he 
SSSaSSSr rt at in her6 i S a substantial »«wh°W Showing of incompetence to be 
2^27^2 t^^ i l^ ol W o C > 0 « dl i Ct hearin9s and order mental examinations,(See SDCL § 

F ' te/rnmmiS 1 * 1 ; fh rln ^ be imppsed on a peraon who was mentally retarded at the time o, 

the aa^^efmTtppn^iftr^c; nSa cnr‘i W cE S ^s COnd * don wa3 manifested and documented before 
the age of eighteen (18) (See SDCL §§ 23A-27A-26.1 through 23A-27A-26.7). 

G. A pregnant women may not be executed (See SDCL §§ 23A-27A-27 through 23A-27A-29). 

K whhe d undfi^i^hlL C n ?i n m be ,mpo / ed ° / *l a P erson who committed an act punishable by death 
while under eighteen (18) years of age (See SDCL § 23A-27A-42). * 

'* JhTcMtnc alS resard ' ng the d ® a v th penalty are outside the responsibility of the DOC. Inquiries on 
^ense U attomey(s) mate appea,(s) sh0uld be directed t0 the 0fflce of the Attorney General or the 

2. Warrant of Execution: 

A ' 2^^« (oriU ~ in office) m have a s, 9 ned and certified Warrant of Death 
15 and 23A-2 d 7A-16) U ° n pr ° V ' ded t0 the Warden of lhe stats penitentiary (See SDCL §§ 23A-27A- 

B ' executed (See f SE?CL 1 ^23/^27A 9n ^.^ XeCUd ° ri W ‘" ^^ WSek Wi ' hi " WhiCh ,he inrate is t0 be 

C ' S!i he S ! at ?n pe ^2 tla ?' may carf y out the execution at any time within the week 

• 23A-27A^1 h 6) W 1 ° f ° 0ath SentenCe and Execu{ion - (See, SDCL §§ 23A-27A-15 and 

3, Time and Place of Execution: 

A. All executions will take place at the SDSP (See SDCL § 23A-27A-32). 
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B. The day and hour set by the Warden of the state penitentiary for the execution will be kept secret 
and only divulged to those invited or requested to be present at the execution (See SDCL § 23A- 


C. No person will divulge the day and hour set for the execution prior to the Warden's public 
announcement (See SDCL § 23A-27A-37). 

D. The Warden of the state penitentiary will publicly announce the day and hour of the execution not 
less than forty-eight (48) hours in advance (See SDCL § 23A-27A-17). 

4. Selection of Witnesses: 

A. No person under the age of eighteen (18) will be allowed to witness an execution (See SDCL $ 
23A-27A-36). 

B. Only persons authorized by the Warden of the state penitentiary, and witnesses authorized by 
SDCL §§ 23A-27A-32, 23A-27A-34, 23A-27A-34.1, 23A-27A-34.2 and 23A-27A-36 are allowed to 
attend the execution. 

1. The following witnesses are required to be invited to witness the execution by state law (See 
SDCL § 23A-27A-34): 

a. The Attorney General of South Dakota. 

b. The trial Judge before whom the conviction occurred or his/her successor in office. 

c. The State's Attorney of the county where the crime was committed. 

d. The Sheriff of the county where the crime was committed. 

C. The Warden of the state penitentiary will select a number of reputable adult citizens to witness the 
execution and two (2) members of the media (See section on Media Relations). 

1. Space and seating for witnesses is limited by the size of the rooms, the viewing windows and 
concerns for the safety and security’of the witnesses. 

2. Preference will be given to accommodating as many representatives of the victim as possible 
given the space constraints and the requirements in state law that other persons also serve as 
witnesses. 

D. There are no specific statutory requirements for how the Warden of the state penitentiary selects 
which representatives of the victim(s) may witness the execution. 

1. The victim’s family or families may suggest the names of individuals who should attend. 

2. In the event the victim’s family or families cannot or will not prioritize their list of individuals, the 
Warden of the state penitentiary will make the choice in the following manner: 

a. Close relatives of victim(s) are given preference to witness the execution. A "close 
relative" is determined in the following order of preference: 

1) . Spouse. 

2) . Parent(s) or stepparent(s), 

3) . Adult children, including stepchildren, 

4) . Brothers) or sister(s). 

5) . Other family members (grandparents, aunts, uncles, nieces, nephews, cousins, etc.). 

b. Friends of the victim (if there are less than five dose relatives of a victim attending). 
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E. The Warden of the state penitentiary has final approval of all witnesses not specifically required by 
law to be invited. 

F. All witnesses other than the Attorney General, trial judge, States Attorney and Sheriff are subject 
to the same background check as a regular visitor, unless exempted by the Warden of the state 
penitentiary. 

G The inmate is allowed to request the attendance of up to five (5) persons to serve as witnesses. 

' These persons may include but are not limited to legal counsel, members of the clergy, relatives or 
friends (See SDCL § 23A-27A-34.2). All the requested witnesses shall be on the inmate s visit list 
and at feast eighteen (18) years of age (See DOC policy 1.5.D.1 Inmate Visiting). 

5. Witness Behavior: 

A. Because the execution will take place inside a facility where many other inmates and staff will be 
present or in close proximity, all witnesses are expected to follow the rules and procedures of 
SDSP and the orders of escorting staff for the safety and security of all involved. 

1. Failure to comply with the rules and procedures of SDSP or the orders of escorting staff may 
result in denial of entry or removal of the witness from the facility. 

2 Witnesses are expected to follow the dress code for visitation. The witnesses will be provided 
this specific information in advance of the execution (See DOC policy 1.5.D.1 Inmate Visiting). 

3 Witnesses are subject to search by both a stationary and hand-held metal detector, and pat 
searches at any time (See DOC policy 1.3.A.5 Searches - Adult Institutions). 

a. Witnesses may be searched more than one (1) time prior to the execution. 

b. To the extent possible, pat searches will be conducted by a staff member of the same sex 
as the witness. 

4. Most persona! property items are not allowed inside the SDSP. 

a. For example, purses, cameras, pictures, pocketknives, pagers, watches, 

slqns, recording devices, other electronic equipment, etc. are not permitted. These items 
should be left in the vehicle or lockers that are available for storage of personal property in 
the SDSP lobby (See DOC policy 1.3.A.10 - Restrictions on Electronic Equipment). 

b No drugs alcohol, tobacco products or firearms are allowed Inside SDSP. Anyone 

suspected of being under thb influence of drugs or alcohol will be denied entry or removed 

from the facility. 

B. All witnesses are cautioned to refrain from verbal outbursts.or inappropriate action while inside the 
SDSP. 

C. No cameras or recording devices of any type are allowed inside the SDSP, the witness area or the 
area surrounding the execution chamber. 

6. Media Relations: 

A Requests for execution information (other than appeal issues) or interviews from ' me ^ 

‘ representatives are to be made either to the DOC Communications and Infomation 1 f* ana ? 
the respective Warden (See DOC policy 1.1A4 Relationship with News Media. Public and Other 

Agencies). 
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1. The Warden (or designee) can discuss procedures under the control of SDSP that affect an 
execution. Examples of procedures which may be discussed: 

a. The timelines of the execution, from issuance of the warrant of execution to the certificate 
of execution, return of the deceased inmate's body and the burial, 

b. The various steps that go along with the execution; i.e, sequence of events, last meal, last 
words, etc. 

c. Witness information (See sections on Selection of Witnesses and Witness Behavior), 

d. A description of die regular visit procedures inside the security perimeter. 

2. Questions on the process of the Governor to Investigate the circumstances of the case will be 
directed to the Governor’s Office or to the Attorney General's Office. 

B. The decision to grant tours of the execution chamber is at the total discretion of the Warden of the 
state penitentiary. 

C. The decision to grant photo/video of the execution chamber is subject to the approval of the 
Secretary of DOC. 

D. The two (2) media witnesses who will attend the execution will be selected as follows:. 

1. The first media representative will be selected from the Associated Press, 

2. The second media representative will be selected from a media outlet located in the proximity 
of where the crime took place. 

E. No cameras or recording devices of any type are allowed in the witness area or the surrounding 
area of the execution chamber. 

1. Each media witness attending the execution may have writing material in the waiting area but 
must leave those materials behind when moved to the witness area. 

2, Each media witness attending the execution will be given paper and a pencil once he/she 
arrives in the witness area. 

7. Final Visit Arrangements: 

A. Reasonable accommodations for visits by immediate family will be made after the inmate has 
been moved to a holding cell near the execution chamber, 

1. Visits are allowed between 8:00 AM and 8:00 PM, except for the day of the execution (See 
Item M E" in this section). 

2. Ail personal visits will be Class II (non-contact) (See DOC policy 1.5.D.1 Inmate Visiting). 

3. Telephone calls may be substituted for personal visits. 

B. Visits will be supervised by DOC staff and must be arranged in advance through the Warden or 
Deputy Warden. 

1. Visitors are subject to search by both a stationary and hand-held metal detector, and pat 
searches at any time (See DOC policy 1.3.A.5 Searches - Adult Institutions). 

2. Visitors must abide by the rules and regulations of the SDSP and the DOC. 
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3. Failure to abide by the rules and regulations of the SDSP and the DOC may result in 
termination of a current visit and denial of future visits, 

C. Visitors will be escorted and supervised at all times, 

D. The following members of the inmate’s immediate family are allowed Class II visits with the 
inmate: father, mother, stepfather, stepmother, brothers), sister(s), stepbrother(s), stepsisters), 
biological children and spouse. 

E. Visits with immediate family will cease at least six (6) hours prior to the scheduled time of 
execution. 

F. Attorney access will be accommodated as much as possible. 

1. Attorneys are subject to all the visit arrangements/restrictions listed in this section. 

2. Any documents that need to be shared with the inmate will be passed to SDSP staff, 
inspected for contraband and if approved, the documents will be given to the inmate. 

3. Attorney(s) must leave the holding ceil area at least one (1) hour before the scheduled 
execution time. 

G. Clergy will be allowed additional visits with the inmate until one (1) hour before the scheduled 
execution time. 

8. The Execution: 

A. An execution involves strict security procedures that are intended to protect the witnesses, staff, 
other inmates and the public at large. These security procedures are confidential and will not be 
discussed. 

8. The Governor, Attorney General and Chief Justice of the State Supreme Court or their designees 
will be provided with the telephone numbers of the Warden’s Office, the chemical room and 
multiple backup telephone numbers Including personal cell phone numbers of the Warden and 
Deputy Warden for the purpose of emergency or last minute notification. The Warden and Deputy 
Warden will also be equipped with SDSP-issue radios. 

C. After confirming with the Governor's Office, the Attorney General and the Chief Justice of the State 
Supreme Court that no last minute appeals have been initiated and that no stays have been 
ordered, the inmate will be moved to the execution chamber and secured to the table. 

D. Two (2) intravenous injection (IV) sites will be prepared and inserted, normally one (1) in each of 
the Inmate’s arms. 

E. A bag of sterile saline solution will be connected to each IV site. Each IV will be checked and 
verified as running properly before witnesses are escorted into the viewing rooms. 

F. The witnesses will be brought Into the respective witness rooms one (t) group at a time. 

G. The curtains outside the witness rooms will remain closed until the Warden is satisfied, everything 
is ready and orders them opened. 

H. The Warden will give the Inmate an opportunity to-make a final statement. A transcript will be 
made of the inmate’s statement and the transcript will be made public. 

I. For 3-Drug or 2-Drug protocol executions, the Sodium Pentothal or Pentobarbital will be 
administered and allowed to take effect prior to administering the subsequent drugs. 
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J. After the lethal injections have been administered, the Warden will wait a brief period before 
' summoning a person_capab!e of examining the inmate for the presence oF respirations and 

heartbeat and if appropriate to pronounce death, including the time of death. 

1. If the county coroner is on the premises, the Warden will ask the county coroner to certify 
death, Including the time of death and then take charge of the body. 

2. If the county coroner is not on the premises, the Warden will direct the inmate's body to be 
taken to a nearby morgue, where the county coroner will be summoned to examine it and 
certify death. 

K. After death has been pronounced, the curtains of the witness rooms will be closed and the witness 
groups will be escorted away from the area separately. 

9. Post-Execution Procedures: 

A. The certificate of execution and return will be prepared and signed by the Warden and the 
certificate of execution will also be signed by all witnesses present and witnessing the execution 
(See SDCL §§ 23A-27A-34, 23A-27A-34.2 and 23A-27A-40.1). 

B. The Warden will ensure the county coroner is permitted to investigate the death pursuant to SDCL 
§§23-14-18(3) and 24-1-27 

1. If the county coroner is on the premises, the body of the executed inmate will not be removed 
from the execution chamber until after the county coroner has certified the death of the inmate. 

C. After the county coroner has completed the investigation, the body of the executed Inmate (unless 
claimed by some relative), will be interred In a cemetery within Minnehaha County (Also see SDCL 
§ 23A-27A-39 and DOC policy 1.4.E.6 - Management of Offender Deaths). 

D. After the execution has been completed, the DOC Communication and Information Manager 
will announce the fact in a press briefing that will be conducted elsewhere on the SDSP grounds. 

E. Media representatives present at the execution are required to attend the post-execution press 
conference to share information about the execution with other media. 

F. Within ten (10) days following the execution, the certificate of execution and return will be filed with 
the Clerk of Courts of the county where the offense occurred. (See SDCL § 23A-27A-40.1) 

V Related Directives: 

SDCL chapter 23-14, chapter 23A-27A and 24-1-27 
Baze v. Rees, 553 U.S. 35 (2008) 

Taylor v. Crawford, 407 F. 3d 1072 (8 m Cir. 2007) 

DOC policy 1.1 .A.4 Relationship with News Media, Public and Other Agencies 

DOC policy 1.3.A.5 — Searches • Adult Institutions 

DOC policy 1.3.A. 10 - Restrictions on Electronic Equipment 

DOC policy 1.3.D.2 - Capital Punishment Housing 

DOC policy 1.5.D.1 -- Inmate Visiting 

DOC policy 1.4.E.6 - Management of Offender Deaths 

VI Revision Log: 

August 2006: New policy. ,, . „ _ . 

June 2D07: Revised the policy statement. Revised the definition of lethal injection. Removed 
medical doctors as witnesses required to be invited to the execution. Deleted references and 
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procedures related to SDCL § 23A-27A-38. Revised the post-execution procedures. Moved some 
information from the section on Media Relations and placed it in a new section titled The Execution. 
Added a reference to DOC policy 1.3 A10. Added language about death penalty appeals. Added a 
statement regarding security measures. Added the circumstances in which an inmate may choose 
the current lethal injection procedures or revert back to existing law at the time of conviction or 
sentence. Clarified which individuals the victim’s family may request as witnesses. Added a 
statement on the trained individuals’ experience and qualifications. Added more specific procedures 
on administering the lethal dosages. Added a reference to Taylor v. Crawford . 

August 2007: Changed “medical procedure” to “technical procedure" to avoid any possibility of 
confusion regarding an execution being considered the practice of medicine. Updated the procedures 
involving the county coroner in the section on The Execution. 

June 2D08: Revised formatting of policy in accordance with 1.1 A2. Changed policy because of 
recent law changes to the capital punishment chapter, SDCL 23A-27A by the SD Legislature, 2008, 

SB 53 and the United States Supreme Court In Baze v. Rees, 553US 35, (2008). Revised definition of 
Lethal Injection. Changed "through" to “and" and "36" to "34-2" in definition of Witnesses. Deleted 
reference to DOH policy in subsection (ss) (A1), revised wording in ss (A2), added "each In a lethal 
quantity" in ss (A4), deleted comment about remaining unconscious In ss (A4a), replaced '‘person" 
with “inmate 0 in ss (5A and B), added comment about state statue and statute 32-1 in ss (SB), 
replaced "at least two (2)" to "one (1) or more” in ss (B2), revised section reading properly trained to 
read adequately trained and referenced court cases In ss (B2b), clarified on the information that is to 
remain confidential for those assisting, with administering the intravenous injection in ss (b2c), revised 
wording of how inmates are housed and replaced statute 16 with 31.1 In ss (Cl), replaced statute 16 
with 31.1 in ss (C2), added that the Secretary of DOC and sentencing court will be notified regarding 
any question regarding an inmate's mental competence and replaced statement regarding a 
commission may be appointed with language from statute 22 through 26, and replaced statutes in ss 

(E) and deleted “/exaction" and “and f in ss (I), of General Provisions section. Revised statement 
regarding sentencing judge in ss (A), replaced "delivered" with “provided in ss (A), added “Death 
Sentence and" to "Execution" regarding the certified Warrant In ss (A, B and C) and added statute 16 
In ss (A and C) of Warrant of Execution section. Replaced "the witnesses” with “those" In ss (B), 
revised ss (C) to state no person will divulge within Time and Place of Execution section. Added 
statute 36 in ss (A), replaced “DOC staff, law enforcement officers" with "persons”, added statute 32, 
24-2, 36 and replaced 35 with 34.1 in ss (B), deleted former ss (B2), replaced “no more than ten 
(10)"’with “a number of in ss (G), deleted ss (Cl), moved ss (C2) to above ss (C), added new ss (Cl 
and C2), revised wording regarding selection of witnesses in ss (D, D1, D2 and D2a), deleted former 
ss (D2c) regarding multiple victims, deleted "(Attorney General, trial judge, states attorney and 
sheriff)" in ss (E) and added ss (G) in Selection of Witnesses section. Clarified that no cameras or 
recording devices are allowed inside SDSP or area surrounding the execution chamber In ss (C) of 
Witness Behavior section. Revised wording in ss (A), deleted statement regarding photo requests of 
the execution chamber In ss (B) and added a new ss (C) regarding requests to take photos of the 
execution chamber, of the Media Relations section. Deleted statement regarding pursuant to SDCL 
23A-27A-35 In ss (G) of Final Visit Arrangements section. Revised ss (D) to include two intravenous 
injection (IV) sites will be prepared and inserted, added "site" when referencing IV in ss (E), added ^ 
"the transcript' In ss (H), deleted "to render the inmate unconscious” in ss (I), replaced “EMT with a 
person capable of examining” and added "for the presence of respirations and heartbeat and if 
appropriate” to ss (J), deleted statement about county coroner examining the inmate and added 
statement about taking charge of the body in ss (J2) and deleted statement regarding EMT and 
county coroner and added statement about death being pronounced ss (K) of The Execution section. 
Replaced "persons" with “witnesses", deleted statute 40, added statutes 34, 34.2,40.1 in ss (A), 
added statute 24-1-27 in ss (B), replaced "declared" with "certified” in ss (B1) added statute 40.1 in ss 

(F) and revised bullets to read accordingly within the Post-Execution Procedures section. Added 
Baze v. Rees, 553 US 35, ( 2008), Taylor v. Crawford, 487 F. 3d 1072 (8 Cir., 2007) and DOC policy 
when referencing policies throughout policy. Revised other grammatical, spacing and sentence 
structure throughout policy. 
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July 2009: Added site code to Baze v Rees throughout policy. Added hyperlinks throughout policy. 
Deleted SDCL 23A-27A-30 in ss (G of General Provisions). 

July 2010: Revised formatting of Section 1. Replaced SDSP with SD DOC in ss (Al of General 
Provisions. 

September 2011: Reviewed with no changes. 

October 2011: Deleted "a” in IV.1.A. Added 3-Drug, 2-Drug, and 1-Drug protocol descriptions in 
Part IV.1.A.4. Added IV.I.B.I.c. Moved former IV.1.B.2.C. to IV.1.B.2.d. Updated Baze cites to 
published U.S. citation throughout. Deleted "Pancuronium Bromide and Potassium Chloride" from 
IV.8.1 and added "For 3-Drug or 2-Drug protocol executions" and "subsequent drugs." Deleted 
"dosages of Sodium Pentathol, Pancuronium Bromide and Potassium Chloride" from IV.8.J. and 
added "injections." 


10/19/2011 

Date 
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT 

:SS 

COUNTY OF PENNINGTON) SEVENTH JUDICIAL CIRCUIT 

* Hi # * si* * * * * * * * * * # * *4 * * $ * # * * * * « >ft * jjt >|c ife ## * * * * * * * * * * * * # * * * * *.* * * * * * # * * * 

Civ. 02-924 

FIRST AMENDED 
PETITION FOR WRIT 
OF HABEAS CORPUS AND 
COMPLAINT FOR 
DECLARATORY AND 
INJUNCTIVE RELIEF 

# * * * * # # * * * * Sft:* * * * * * * * * * * * * * * * * # dfC * * * * * * * (K >[* * * * * * * * * # * * * * * * * * * * * * * * * 

Charles R. Rimes, for his First Amended Petition for Writ of Habeas Corpus and 
Complaint for Declaratory and Fy motive Relief states and alleges as follows: 

L Petitioner is currently in prison in the South Dakota Department of Corrections at * . 
Sioux Falls, SD.. Petitioner is under a Judgment of Conviction entered in Circuit Court, Seventh 
Judicial Circuit, Pennington County,'South. Dakota. The Judgment of Conviction and Sentence 
of Death was entered on January 29,1993. A copy of the Judgment was attached to Rhines’ 

First Application for Writ of Habeas Corpus, 

2. Charles R. Rhines appealed to the South Dakota Supreme Court, which affirmed his 
Conviction and Sentence of Death. 

3. Charles R. Rhines filed a Petition for Writ of Certiorari, but the United States 
Supreme Court denied further review on December 2,1996. 

4. Charles R. Rhines applied for Writ of Habeas Corpus in State Court on December 5, 


CHARLES RUSSELL RHINES, ) 

Petitioner, ) 

). 

v. • ) 

‘ ) 

DOUGLAS WEBER, Warden, ) 

South Dakota State ) 

Penitentiary, ) 

) 

Respondent ) 

, • ) 
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1996. 

/ 

i 

5. Cliarles R. Rhines* Habeas Petition was denied by the Trial Court on October 

8, 1998. , 

6. A Certificate of Probable Cause was granted, and the matter was appealed to the South 
Dakota Supreme Court. 

•7. • The South Dakota Supreme Court affirmed the denial of the Petition for Writ of 
Habeas Corpus on February 9,2000. 

8. On February 22,2000, Charles R. Rhines filed a Petition for Writ of Habeas Corpus in 
Federal District Court, District of South Dakota pursuant to 28 U.S.C. § 2254: 

9. An Amended Petition for Writ of Habeas Corpus was filed on behalf of Charles R. 

Rhines on November 20,2000. . 

10. The Respondent, Douglas Wbber, alleged that several of the grounds raised by 
Charles R. Rhines in his Amended Petition for Writ of Habeas Corpus had not been exhausted • 

. and were, therefore, procedurally defaulted. 

1 1On July 3,2002, the United States District Court, District, of South Dakota, Western 
Division, found that Charles R. Rhines’ grounds for relief numbers two (B), six (E), nine (B), 

(H), (I), and (J), twelve and thirteen were unexhausted. ■ 

.12.- Hie United States District Court for the District of South Dakota, Western Division, 
stayed the Petition pending exhaustion of Charles R. Rhines ’ State Court remedies on the 
condition that Rhines file a Petition for Habeas review in State Court within sixty (60) days and 
return to Federal Court within sixty (60) days of completing the State proceedings. 

13. Respondent, Douglas Weber, appealed to the Eighth Circuit, 
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14. On direct appeal, the Eighth Circuit Court of Appeals vacated the stay and remanded 
the case to the United States District Court, District of Ssuih Dakota, Western Division, so that 
the District Court could determine whether Charles R, Rhines could proceed by dismissing the 
unexhausted claims from his Petition. 

15. Charles R. Rhines filed a Petition for Writ of Certiorari with the United States 
Supreme Court to determine whether a District Court may issue an Order of Stay and Abeyance 
in a mixed petition for a Habeas Corpus Petition. 

16. The United States Supreme Court held that the stay and abeyance procedure in a 
mixed petition for Petition for Writ of Habeas Corpus is permissible under certain circumstances. 

The case, was remanded to the Eighth Court of Appeals so that it could determine whether the 
District Court abused its discretion in granting the stay and abeyance. 

17. Because the District Court did not have the benefit of the controlling Supreme Court 
authority when it issued the Order of Stay and Abeyance in 2002, the Eighth Circuit Court of 
Appeals remanded the case to the District Court to analyze the Petition for Writ of Habeas 
Corpus under the tests enunciated in the United States Supreme Court case of Rhines v. Weber. 

125 S. Ct 1528, 161 LED 2 nd 440, (2002). 

18. Charles R. Rhines filed his initial Application for Writ of Habeas Corpus in the 
Circuit Court of South Dakota, Seventh Judicial Circuit, County of Pennington, on August 22, 

2002 . 

19. On December 19,2005, the United States District Court, the District of South 
Dakota, Western Division, entered its Order that the Petition for Habeas Corpus filed with the 
District Court was stayed pending exhaustion of various issues in State Court, conditioned upon 
the petition of returning to the District Court within thirty days of completing said exhaustion, 
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T *' 1 '/ * *.0 ‘ * 


20. The officer by whom Charles R. Rhines is so imprisoned and so restrained is 
Douglas Weber, Warden of the South Dakota State Penitentiary. 

' GROUND ONE 

- ; ' • y t-' ■■■ % 

21. The rights of Charles R, Rhines to due process, an impartial juiy, and equaT. V' ^ • 


i , . 


• i . Jr sj&r*-' 

protection of the law were violated by exclusion for cause of the prospective juror Jack keyer.' - * 

.ai • 

. a* GROUND TWO V-T" 

■22. Charles R. Rhines’ rights to due process, equal protection and to be free from cruel ! 


and unusual punishment were violated on account of the unconstitutionality of the South Dakota 
Capital Punishment Statutes in that the South Dakota Death Penalty Statutes in SDCL 23A-27A- 
1, mandate that the court “shall consider, or shall include in instructions to the jury” death 
penalty provisions “in all cases in for which the death penalty may be authorized,” which is all 
Class A felonies under SDCL 22-6-1. 

GROUND THREE 

23. Charles R. Rhines 5 Fifth Amendment rights under the United States 
Constitution, and his corresponding rights under the South Dakota Constitution, including, but . 
not limited to Article XI, Sections 7, 9, and 10, to due process of law, and the Sixth Amendment 
rights under the United States Constitution, and his corresponding rights under the South Dakota 
Constitution, including, but not limited to Article VI, Section 6 and .7, to assistance of counsel 
were violated through the ineffective assistance of his trial counsel. The ineffective assistance of 
trial counsel prejudiced Charles R. Rhines, and manifested itself in multiple ways including: 

a. The tepid presentation of evidence during the penalty phrase by the attorneys 
for Mr. Rhines, including failure to contact or call available witnesses - including, but 
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not limited to John Fouske , James Migheli and Connie Royer - who would have 
provided helpful testimony for Mr. Rhines in the penalty phrase; 

b. The failure to catch and correct onerous and false, highly prejMcial) 

t 

testimony of Glen Wishard. ' 




c. The failure'to request the hiring of, consult with, or hire a mitigation consultant '* ■ \? j' _ 

. • j » # ^ * ( 

or expert — JUa. 1 1 ^ ^ ■*’ / v 

; «vvU^ ,&W i WW A r.' , L, 

d. The failure of trial counsel to register objections to keep out irrelevant / 
prejudicial testimony such as Rhines having access to a gun, a statement by Rhines at the 


victim’s funeral. 


GROUND FOUR 


24. The due process and equal protection rights of Charles R. Rhines under both the 
United States Constitution and the South Dakota Constitution were violated by various acts of 
prosecutorial misconduct. The prosecutor committed prosecutorial misconduct in, among other 
tliingspmaintaining that the victim’s hands were tied prior to the fatal wound, when the ejj^Lce- 
was to the effect that they were tied afterwardsfin referring to the victim being “gutted” in’ he 
assault when there was no such evidence; using and arguing from false and erroneous testimony 
from witness Glen Wishard;*?nd using the improper tactic of eliminating all jurors with any 
misgivings about imposition or the death penalty. 

. „v v x GROUND FIVE 

25 f Charles R. Rhines was deprived his rights to due process of law, equal protection of 
the laws and the doctrine of separation of powers as provided by the state and federal 
constitutions in that the judgment and sentence of death resulted from a failure to follow the 
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^ mV**- 

procedure outlined in SDCL Ch. 23 A - 27A. These violations are based on the following 
reasons: • v* 

a, Charles R. Rhines contends that the State’s attorney has only the 
discretion to charge a Class A Felony, but that once such decision is made the 


W lot /Minn eVfVk 
j'tjL-fr fA 


^ --'punishment for any such offense lies solely within the province of the judicial branch. 

b, SDCL Chapter 23A-27A has been applied unconstitutionally throughout the 
state in a manner so as to allow a state’s a ttorney to charge under Ch. 23A-27A, but 

UiViw/ /■JjvisV/v. —-—-also to allow tire state’s attorney the unfettered discretion , with no guidelines, whether to 
seek the death penalty. 

c. Other persons who have been charged with Class A felonies have been 

U ----^—allowed to enter into plea bargains in which state’s attorneys have made promises of life 

• imprisonment in return for a guilty plea to the Class A felony. 

wi v. ~ ... d. Under SDCL Ch 23A-27A, as'interpreted, the jury may choose not to impose 

a death penalty even if aggravating circumstances are found for any reason or without 


/>- L < V 


v t'i-'A?? i. 


r .‘■ut 


any reason. Because of the discretion given to the jury under South Dakota’s statutory 
scheme, selecting a jury that is “death qualified” skews the composition of the jury pool 
and eliminates from it those persons who are able to follow t h e circuit c ourt’s instructions 
but would nonetheless choose not to impose the death penalty. 

e. Because the punishment that may be imposed for a Class A felony lies solely 
within the province of the judicial branch, the proper pool for proportionality analysis 

w 

consists of all persons who entered guilty pleas or who were convicted of Class A 
felonies, regardless of whether the death penalty was imposed. v ^ w 
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GROUND SIX 


26. The South Dakota Supreme Court conducted its statutorily mandated proportionality 
review based only upon those cases in which a death penalty was imposed instead of all cases in 
which a death penalty might be imposed in violation of theteims of SDCL Ch 23A-27A, and 

deprived Charles R. Rhines of his rights to due process of law as provided by the state and 
federal constitutions, 

L.V* groundseven — Ug"^ fwi w **( 

27. The process by which Charles R. Rhines was charged, convicted and sentenced to 
death deprived him of his right to due process under the federal and state constitutions in that: 

a. The death penalty under Chapter 23 A-27A is a sentencing enhancement in all 
cases for which the death penalty may be authorized. 

b. The due process clause of the Fifth Amendment and the notice and jury 
guarantee of the Sixth Amendment of the United States Constitution and the 
corresponding sections of the South Dakota Constitution require that any fact that 
increases the maximum penalty for. a crime must be charged in an indictment, or, in the 
case of state actions, in an indictment or information. 

c. The federal constitutional rights apply to Charles R. Rhines under the 
Fourteenth Amendment 

d. The aggravating circumstances under which Charles R. Rhines sentence of 
death was based were not alleged in the indictment or in any information. 

GROUND EIGHT 

28. The manner of execution as provided by SDCL 23A-27A-32 as in effect at the time 
of Charles R. Rhines conviction violates his rights to due process law and constitutes cruel and 
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/ 

I 



unusual punishment under the Eighth Amendment of the United States Constitution and the 
corresponding Article under the South Dakota Constitution: 


a. Executions are constitutional if they involve unnecessary and wanton infliction 
of pain or torture or lingering death. 

b. Where pain is inflicted in an execution results from something more than the 
mere extinguishment of life, the United States Constitution Eighth Amendment and the 
corresponding South Dakota articles prohibition against cruel and unusual punishment 


are implicated. 

■ 

c. Given the two chemicals specified in SDCL 23A-27A-32 in effect at the time 
of Charles R. Rhin.es’ conviction and thirabsence of a person trained to administer and 
monitor anesthesia, it is reasonably foreseeable that Charles R. Rhines may experience 
suffocation and excruciating pain during his execution in violation of the Eighth 
Amendment and the corresponding South Dakota Amendment. 

d. An execution pursuant to SDCL 23A-27A-23 as codified on the date of 


Charles R. Rhines? conviction violates the United States Constitution and the South 
Dakota Constitution prohibition against cruel and unusual punishment and is therefore 


. unconstitutional. 


.- V 




NINE 


29. That Chailes R, Rhines’ rights to due process of law and his rights to assistance of 


counsel under the United States Constitution and the South Dakota Constitution were further 
violated through the ineffective assistance of his trial counsel in that they failed to allege and 
aigue as pait of the direct appeal to the South Dakota Supreme Court the issues raised in grounds 
1 through 8,inclusive, of this Petition, thereby prejudicing the Petitioner. 
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• GROUND TEN 

. <r Y 

30. Charles R. Rhines’ right to due process of law and his right to assistance of counsel 
guaranteed under the United States Constitution and the South Dakota Constitution were violated 
through the ineffective assistance of his habeascorpus counsel, in that counsel failed to raise the 
issues set forth'in grounds 1 through 9, inclusive, of this Petition, in the Petition for Writ of 
Habeas Corpus initially filed, and the subsequent appeal to the South Dakota Supreme Court. 

GROUND ELEVEN 

31. The execution of Charles R. Rhines by lethal injunction, as set forth in the present 
SDCL 23A-27A-32 violates Rhines’ rights to due process under law and his rights against cruel 
and unusual punishment guaranteed under the United States Constitution and the South' Dakota 
Constitution. 

. a. SDCL 23 A-27A-32 was amended by the South Dakota Legislature during the 
2007 legislature session. 

b. On information and belief, the South Dakota Legislature rejected proposed 
amendments requiring executions be carried out in the most humane manner possible. 

c. SDCL 23A-27A-32 removes the requirement, of a physician^ticipation in the 
execution process. 

d. Executions are unconstitutional if they involve unnecessary and wanton 
infliction of pain or torture or lingering death. • 

e. Where pain is inflicted in an execution results from something more than the 
mere extinguishment of life, the constitutions of the United States and South Dakota. 

South Dakota Articles prohibition against cruel and unusual punishment are implicated, 
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32. Upon information and belief, the protocol presently in effect for lethal injection, 
execution uses a..tlnee’dmg cocktail. 

33. With the three drug cocktail presently believed to be used in executions, in the 
absence of a person trained to administer and monitor £ii anesthesia, it is reasonably foreseeable 
that Charles R. Rhines may experience suffocation and excruciating pain during his execution in 
violation of the Constitutions of the United States and South Dakota. 

34. An execution pursuant to the present SDCL 23A-27A-32 violates the United States 

Constitution and the South. Dakota Constitution’s prohibition against cruel and unusual 
punishment and it is therefore unconstitutional. . • 

GROUND TWELVE 

35. Charles R. Rhines’ right to due process of law against cruel and unusual punishment 
is guaranteed under the United States Constitution and the South Dakota Constitution is violated 
by the statutory procedure set forth in 23A-27A-32. 

a. SDCL 23 A-27A-32 was passed by the South. Dakota legislature during the 
2007 South Dakota legislative session. 

b. SDCL 23a-27A-32 was amended in two specific areas: it removed the 
specifications of the two-drug cocktail-to be used in the lethal injunction by the prior 
■statute, and substituted in its place the requirement that the warden should determine the 
substances and the quantity of substances used for the punishment of death. The statute 
provided no other detail recording the warden’s decision. The second change was that a 
physician was no longer required to participate in the execution process. 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49C1V19-002940 




Case 5:00-cv-Q5020-KES Document 215-65 Filed 09/05/13 Page 11 of 14 PageiD #: 2462 

36. Executions are unconstitutional if they involve unnecessary and want an infliction of 
pain or torture or lingering death. 

a. Pain inflicted in an execution results from something more than the mere 
extinguishment of life, the United States Constitution and the South Dakota Constitution 
is prohibition against cruel and unusual punishmentis implicated. 

b. An information and belief, the South Dakota legislature rejected proposed 
amendments requiring executions to be carried out in the most humane manner possible. 

37. Given the fact tbatthe warden is given no guidance as to-the type- of substancesused 
or the quality of substances used for the punishment of death, and there is no requirement by law 
that the execution be carried out in a humane manner, and the absence of a person trained to 
administer and monitor an anesthesia, it is reasonably foreseeable that Charles R. Rhines may 

experience suffocation and excruciating pain during his execution, as allowed under the present 
statute. 

38. An execution pursuant to the present SDCL 23A-27A-32 violates the United States ' . 
Constitution and the South Dakota Constitution prohibition against cruel and unusual 
punishment and therefore is unconstitutional. 

i 

GROUND THIRTEEN 

39. The present SDCL 23A-27A-32 constitutes an imconstitutional bill of attainder, and 
an unconstitutional ex post facto law as applied to Charles R. Rhines. 

a. SDCL 23A-27A-32, as codiriedon the date of Charles Rv Rhines’ convictions 
.is unconstitutional,for reasons previously stated 

b. SDCL 23A-27A-14 requires a condemned inmate to be sentenced to life in 
prison if the death penalty is declared unconstitutional. 
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c. Because Charles R, Rhines must be sentenced to life in prison as a result to the 
uneonstitutronality of SDCL 23A-27A'-32as codified at the time of his conviction, and as 
a result of the application of SDCL 23A-27A-14, SDCL 23 A-27A-32, as presently 
codified, constitutes an unconstitutional bill of attainder and an unconstitutional ex post 
fact law, as applied to Charles R. Rhines, 

COMPLAINT FOR DECL ARATORY AND INJUNCTIVE RELIEF 

1. Charles R. Rhines is presently incarcerated at the South Dalcota Penitentiary. 
Defendant Douglas Weber is a resident of Sioux Palls, South Dakota and is employed by the 
State of South Dakota as a warden at the South Dakota State Penitentiary. 

2. This is an action for declaratory and injunctive relief brought pursuant to the laws of 
the State of South Dakota. 

3. This action is brought alternatively to Charles R. Rhines’ Petition for Writ of Habeas 
Corpus. ' 

4. The mandatory execution protocol provided by SDCL 23A-27A-32 as codified at the 
time of Charles R. Rhines* conviction required an intravenous injection by lethal quantity of an 
ultra short acting barbiturate in combination with a chemical paralytic agent and continuing the 
application thereof until convict was pronounced dead by a licensed physician according to the 
standards of medical practice. 

5. SDCL 23A-27A-32 was amended by the SouthDakota legislature during the 2007 
South Dakota legislative session. 

6. GhteMhe two chemioal specified in. SDGL-23A;-27A-32 iireffect at the time Charles 
R. Rhir.es’ conviction and the absence of a physician trained to administer and monitor an 
anesthesia, it is reasonable foreseeable that Charles R. Rimes may experience suffocation and 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-Q02940 





Case 5:00-cv-05020-KES Document 215-65 Filed 09/05/13 Page 13 of 14 PagelD #: 2464 


excruciating pain during his execution in violation of the constitutions of the United States and 
the State of South Dakota. 

7. . AnexeciitiCh pursuant to SDG£-23A-27A-32 -as cddifie(i on the : date.ofGharles R, 
Rhines’conviction violates the constitutions of-the State nf South Da3cota and the United States 
prohibition --against cruel and unusual punishhient'and is”therefore unconstitutional. 

8. SDCL 23A-27A-14 requires a condemned inmate be sentenced to life in prison if tire 
death penalty is declared unconstitutional. 

9. Because Charles R. Rhines must be sentenced to life in prison as a result of the 
application of SDCL 23A-27A-14, the present SDCL 23A-27A-32 constitutes an 
unconstitutional bill of attainder as applied to Charles R. Rhines. 

10. Because Charles R. Rhines must be sentenced to life in prison as a result of the 
application of SDCL 23A-27A-14, the present SDCL 23A-27A-32 constitutes unconstitutional 
ex post facto laws as applied to Charles R. Rhines. 

WHEREFORE, Petitioner Charles R. Rhines prays for the following relief: 

1. That this court allow discovery and hold an evidentiary hearing on Petitioner’s First 
Amended Petition for Writ of Habeas Corpus and Complaint for Declaratory Injective Relief; 

2. An Order granting Petitioner relief on his First Amended Petition for Writ Habeas 
Corpus on any and all grounds 1 through 12 inclusive; 

3. A declaration^that.a execution carried-omt by means ofthe two drug cocktail provided 
in SDGL 23A-27A-32 in effect at the tiTne - of Gharles^R. Rhines’- conviction.constitutes, cruel and 
;jmusual .punishment in violatiomoftbeconstitutions of the-State of South Dakota- and the United 
States-as well as depriving Rhines of his right to due process of law, and is therefore 
unconstitutional; 
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4. a declaration drat because SDCL 23A-27A in effect at the time of Rhines’ conviction 
is unconstitutional, that Charles R. Rhines must be sentenced to life in prison; 

5. A declaration that SDCL 23A-27A-32, as presently codified, and as applied to Charles 
R. Rhines, constitutes an unconstitutional bill of attainder and an unconstitutional ex post facto 


law and deprives Rhines of his right to due process of the law; 

6. An injunction requiring the State of South Dakota to sentence Charles R. Rhines to 
life in prison pursuant to SDCL 23A-27A-14; and 

7. For such other and further relief as to the court seems just and appropriate. 

Dated this 19 th day of February, 2008. 



Sioux Falls, SD 57101-0966 
Telephone: (605)336-6400 
Fax: (605)336-6842 . • 
schlimgen@sgsllc.com 


Pennington County, SD 
FILED 

IN CIRCUIT COURT 
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KACZYNSKI REPORTING 
72 CHANDLER STREET 
BOSTON, MA 02116 
(617) 426-6060 


WFPWB 


KACZYNSKI REPORTING 



■X2- 


1085 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 







-Cas 1 e™ l S! l W-c^S'85o'KES Document 215-62 Filed 09/05/13 Page 2 of 18 PagelD #: 2360 

DR. MARK DERSHWITZ-12/3/I2 


Page 2 


1 APPEARANCES! 

2 ON BEHALF OF THE PETTTIOflER: 

3 WEIL FULTON, ESQ. 

Office of tha Federal Public Defender 

4 Districts of Saudi Dakota and North Dakota 
101 South Pierre Street; 3rd Floor 

5 P.O. Box 1258 
Pierre, SD 57S01 

6 (605) 224-0009 

7 ON BEHALF OF THE RESPONDENT; 

8 PAULS. SWEDLUNO, ESQ- 
State of South Dakota 

S Office of Attorney General 
1302 E. Highway 14, Suite 1 
Pierre, SD 57501-8501 
(605)773-3218 

THEVIDEOGRAPHEft: 

STEVEN GARCIA 
National Video Reporter*, Inc, 

7 Cedar Drive 
Woburn, MA 01801 
(781)937-9900 
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THE VIDEOGRAPHER: We are now recording 
and on the record. My nams Is Steven Garcia. I am 
a legal video specialist for National Video 
Reporters, Inc, Our business address Is 7 Cedar 
Drive, Woburn, Massachusetts, 01801. 

Today Is December 3,2012, and the time 
9 is 12:29 p.m, Tills Is the deposition of Dr. Mark 

10 Dershwltz In the matter of Charles Russell Rhl nes, 

11 plaintiff, versus Douglas Weber, defendant, In the 

12 Circuit Court, Seventh Judicial Court, State of 

13 South Dakota, County of Pennington, Civil Action 

14 Number 02*924. 

15 This deposition Is being taken at 51 

16 Sleeper. Street, Boston, Massachusetts on behalf of 

17 the plaintiff. The court reporter Is Kristin M. 

18 stedman of Kaaynskl Court Reporting. 

19 Counsel will state thetr appearances, 

20 and the court reporter will administer the oath. 

21 MR, SWEDLUND: Pa Jl Swedlund on behalf 

22 of the respondent. 

23 MR, FULTON: Nell Fulton on betialF of 

24 the petitioner. 
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DR, MARK DERSHWITZ, 
having first been satisfactorily Identified and 
duly sworn by the Notary Public, 
was examined and testlfled'as follows: 


EXAMINATION BY MR. SWEDLUND: 

B Q. could you state your name, please, for the 

9 record. 

10 A. Mark DershWlU. 

1 1 Q. And, doctor, you are hare today to provide 

12 expert testimony In the case of Rhine* v. Weber, do 

13 you understand that? 

14 A. Yes. 

15 Q. And do you understand that all the answers 
L6 that you give must be given to a reasonable degree 

17 of professional certainty for your profession? 

18 A. Yes. 

19 Q. Could you describe your qualifications for . 

20 the court,your background and training that allows, 

21 you to testify as an expert here In this case today? 

22 A. Well, In college I have a bachelor's degree 

23 In chemistry, I then went to medical school at 

24 Northwestern University, and also obtained a Ph.D. 
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1 

fn pharmacology from Northwestern. I then did a 

1 

q, And what was the nature of your testimony 

2 

residency In anesthesiology at Massachusetts Genera! 

2 

tit that case? 

3 

Hospital in Boston, followed by a research 

3 

A. The charges against him were (hat he Wed 

4 

fellowship, and I have worked in academic 

4 

to blow up a plane, and when the passengers realized 

S 

anesthesiology since 1986, from 1986 through 2000 at 

5 

what lie was trying to do/they restrained him 

- 6 

Massachusetts General Hospital In Boston and Harvard 

6 

physically, and then some physicians on the plane 

7 

Medical School, and since 2000, at the University of 

7 

opened up Ihe medical kit on the plane and they gave 

a 

Massachusetts Medical School In Worcester. 

8 

him some sedating medications. Including diazepam, 

9 

q, You mentioned the field of pharmacology. 

9 

which Is more commonly known as Vallum, and when the 

10 

am you. describe for the court what Is that Held? 

10 

plane was diverted hereto Boston, shortly after his 

u 

A. Pharmacology Is a basic medical science 

a 

arrest, he was Interrogated and he confessed, and 

12 

that, broadly speaking, studies tho effects of 

12 

the question was'whether or not somebody Is capable 

13 

chemicals on biological systems, and more 

13 

of understanding their Miranda rights whan they 

14 

specifically, the effects of drugs on human beings. 

14 

confess altar being given a medication like 

35 

Q, And there am s couple of terms there, 

IS 

diazepam, which produces what Is called anterograde 

16 

pharmacodynamics and pharmacokinetics, can you also 

16 

amnesia, which means amnesia for things that happen 

17 

describe those for the court? 

17 

after the medication is given, and It was my belief 

18 

A, Pharmacodynamics Is the study of the 

18 

that It was improper to accept a confession from 

19 

mechanism of action of how drugs actually work, 

19 

somebody who had been medicated against his will 

20 

whereas pharmacokinetics Is dm time course of 

20 

with a medication that prohibited lilm Item 

21 

medications, how long does the drug actions last and 

21 

understanding his Miranda rights. 

22 

how long does the drug last In the body. 

22 

Q, so the Reid case involved both questions of 

23 

q. So dynamics would be the effect of the drug 

23 

dynamics and kinetics? 

24 

on a person and the kinetics would be the duration 

24 

A. Correct. 
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1 

□f the drugs? 

I 

Q, Doctor, you have previously submitted 

2 

A, Yes. 

2 

affidavits in this case, one dated 18 September, 

3 

Q. Doctor, can you describe for the court your 

3 

2012, and another dated fl February, 20X2, and I will 

4 

background as an expert witness In term* of the 

4 

show those to you briefly. 

5 

testimony that you have provided In cases either for 

5 

MR. FULTON; February and September? 

6 

the government or against the government? 

6 

MR, SWEDLUND: February and September, 

7 

A. Well, with regard to die casus Involving 

7 

correct. 

8 

lethal Injection, l have been an expert on behalf of 

8 

Q, Doctor, do those affidavits contain 

9 

the, either the attorney general's office or the 

9 

opinions that you have held about the protocol at 

10 

department of corrections In about a dozen and a 

10 

Issue In this case? 

11 

half states. 

11 

A. Yes. 

12 

q. And while lam thinking about It, were you 

12 

Q. And are those opinions still current? 

13 

also an expert in the Baze case? 

13 

A. Yes. ; 

14 

A. Yes. 

14 

q. If you would please, doctor, could you i 

15 

q, And for whom did you testify In Baze? 

15 

explain the effects of 5 grams of pentobarbital ■■ 

16 

A. On behalf of the Commonwealth of Kentucky. 

16 

administered as set forth In South Dakota's lethal | 

17 

Q. Have you also at times outside of the 

17 

Injection protocol, what dynamic effect and what j 

18 

context of lethal-injection protocol*, testified on 

10 

kinetic effect would that drug have? 

19 

behalf of defendants In criminal cases? 

19 

A. First of ell, from a kinetic point of view, 

20 

A, There’s been a couple of cases where t 

20 

whe)^pentobsrtlto[.lsr.ta|ectedJnpay?nousjy ( .lthas f 

21 

testified on behalf of defendants. The one that 

21 


22 

comes to mind is I was an expert on behalf of 

22 


23 

defendant Richard Raid, who was perhaps more 

23 

the , brsIn^the,pirso - n.WQgld-.beexpeEted‘tO'lose < 

24 

commonly known as the Shoe Bomber, 

24 

KfffiS 

consciousness* * 
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1 In addition, there are profound effects l 

2 caused by pentobarbital on the circulatory system, 2 

3 and It's going to causa dilation of the blood 3 

4 vessels, which means relaxation of the blood vessels 4 

5 that Is going to cause a reduction in blood $ 

6 pressure, and there’s going to be effect on the 6 

7 heart to decrease the strength of the heart’s 7 

8 ability to beat, so with a doss as largess 5000 8 

9 milligrams or 5 grams, within a short period of tims 9 

10 not only Is the person as deeply unconscious as can 10 

11 be measured with the instruments that we have, that il 

12 person's blood pressure Is going to be 12 

13 extraordinarily low, possibly unmeasurable, and 13 

14 there will be extremely little, If any, circulation 1A 

15 throughout the body. 15 

16 Q. And In this unconscious state, can an 16 

17 Inmate feel pain? i7 

18 A. No. 18 

19 Q. Why not? 15 

20 A. In the level of anesthesia that 5000 20 

21 milligrams of pentobarbital produces, this Is 21 

22 actually a state much deeper than the state of 22 

23 surgical anesthesia that we anesthesiologists 23 

24 produce during anesthesia for surgical procedures. 24 


1 Q. So. as the Inmate goes Into respiratory 1 

2 arrest, suffocates, the Inmate is not feeling anv 2 

3 pain? 3 

4 A. Yeah, that Is correct 5o the 4 

5 pentobarbital will have this profound effect to 5 

6 decrease circulation,nt-wllLstop.breatijIrig 6 

7 typlcallywlthlrr-3:mlmite:or,twoj3flts 7 

8 administration, and the person will die due to the 8 

9 effects of decreased oxygen delivery to critical 9 

10 organs In the body, the heart and the brain, and 10 

11 there Is 8 decreased delivery of oxygen, both 11 

12 because the person is not breathing and exchanging 12 

13 oxygen, as wall as the fact that the circulation Is 13 

14 depressed. M 

15 Q. Doctor, I have previously provided you with 15 

16 affidavits from the respondent In this case, Doug 16 

17 Weber, oha dated the 22nd of October, 2012, the 17 

18 second dated 1st of November, 2012. I will show 18 

19 these to you, do you recognize those affidavits? 19 

20 A. Yes. 20 

21 Q. Have you reviewed them? 2L 

22 A, Yes. 72 

23 Q. And can you describe for the court tha 23 

24 outward physical, I guess behaviors exhibited by the 24 


page 12 

two Inmates at Issue In those affidavits? 

A, Well, to sumnwlM what Warden Weber said 
was shortly after the drug was administered, the 
inmates took a last breath, typically a deep breath, 
and then were immobile. 

Q. Did the Inmates snore? 

A. -I think he said that there was one that 
took a, the last breath wes like a snorlng-typa 
breath, Let me just -• In the case of Robert, his 
last breath he described as expelling a snore. 

Q. Would a snore be consistent with the onset 
of unconsciousness? 

A. It probably came afterward. 

Q. And then, doctor, could you describe for 
the court, In your practice, have you seen Instances 
where patients have thafr eyes open still after they 
have been administered anesthesia? 

A. Yes, sometimes eyes remain open, even In a 
person who Is deeply anesthestteed, there may be 
mechanical reasons why the eyelids don’t cover, tha 
eyes when the person loses consciousness, and as an 
anesthesiologist, since one of my responsibilities 
Is to protect the eyes, t often tape or cover them 
during surgery In order to protect them. 

Page 13’ 

q. What mechanical Issues ore you talking 
about might account for a patient not dosing their 
eyes even though they are under anesthesia? 

A. So when a psrson Is lying on their back, 
gravity does not pull the eyelid down, and the 
residual muscle tons In both the muscles that raise 
tile eyelid and lower tha eyelid may be balanced in 
such a way that the eyelid does not cover the eye. 

Q. If a patient, or In this case a condemned 
Inmate's eye* are open, is that any Indication that 
the patient Is conscious and feeling pain? 

A. Not at all, 

q. If an anesthetized patient, or In this case 
an Inmate, a condemned Inmate has, takes final deep 
breaths, or If one were to characterize those as 
gasps, would those be an Indication that the Inmate 
is experiencing pain? 

A, No. 

q. Why not? 

A. When somebody has drug-induced respiratory 
arrest, It Is actually common that the last breath 
they take before becoming apnelc, which Is tha 
cassation of ventilation, that last breath Is very 
often a very deep one, and I see that regularly In 
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1 you are using on a patient Is pure/ effective and 

2 sterile? 

3 A. Yes. 

4 Q. And again/ your standard of care In your 

5 profession does not require you to go back behind 

6 the licensure and make sure that that licensing was 

7 validly given by the FDA before you would use a 

8 drug? 

9 A. Well, I believe the pharmacies ere not 

10 licensed by FDA, they’re ((censed by the state, but 

11 yes, I rely on the local authorities to make sure 

12 that the supply chain is Indeed safe. 

13 Q, That would be for the compounding 

14 pharmacist? 

15 A. Yes. : 

16 Q. You rely on the state pharmacy board to l 

17 properly license the pharmacist from whom you 3 

18 acquire your drugs? I 

19 A. Yes, 1 

20 Q. And you rely on the FDA to properly license 2 

21 the drug manufacturer, suppliers from whom you 2 

22 receive your drugs? 2 

23 A, Yes. • • 2 

24 Q. Doctor, have you had an opportunity to Z> 


Page 20 

L pontobe rbftat protocol. 

I A. Yeah, so with regard to the one-drug 
1 protocol with pentobarbital, the protocol simply 
I states that 5000 milligrams will be Injected, and 
' altar a period of time has elapsed, then the Inmate 
' will be examined for the presence of death. 

Q. And does the protocol In your opinion 
provide sufficient assurance regarding the 
qualifications of the parsons who will set and l 
administer the drugs? 

A. I believe so, although that Is actually on | 

area that Is outside of my expertise In terms of 
vetting other Individuals, but the fad that they ; 

are healthcare providers who do tee procedures In 
thafr normal job Is appropriate. \ 

Q. So for example, the person who sets the ZV s 
line is an EMT by profession and currently certified j 
and licensed, that person would in your opinion ho ! 
capable of setting an IV Ifne7 

MR, FULTON! I would just before you j 

answer, doctor, object to foundation given that he X 

stated It's beyond his area of expertise. Sorry to ' ; 

Interrupt him. | 

Q. <3o ahead, I 
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1 review South Dakota’s lethal injection protocol? 

2 A. Yes, ; 

3 Q. And 1 will provide you a copy. At least, I . ■ 

4 think I will. Where Is my copy7 < 

5 MR, FULTON: I have that one marked If J 

6 you want to use It, Paul. £ 

7 MR. SWEDUJND! Yes, if I could, Thank / 

8 you. It's supposed to be right here. 8 

9 Q. Do you have the protocol 6RMA.3.2.B before 9 

10 you? 10 

11 A. Yes. u 

12 Q. And you reviewed that end you recognize It? 12 

13 A, Yes. 13 

14 Q. Do you have an opinion regarding whether 14 

15 ERMA.12.B If performed as written would provide a 15 

16 painless and humane death fora condemned inmate In 16 

37 South Dakota? 17 

18 A, U would, 18 

19 Q. And whatls It abouttftfi protocol that 19 

20 provides you.the assurance that tha inmate to whom 20 

21 the protocol Is administered would experlan ca a 21 

; 22 painless and humane death? 22 

23 A. Does misapply to 8lf version* of the- 23 

24 Q. Wa’re talking only about the one drug 24 
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> A, I think lit general when one consider the 
! broad population of EMTs, many of them are trained 
i to insert intravenous cathebers. I have no specific 
knowledge of the person who may do It based upon 
this protocol. 

Q. Okay, In the operation-room setting, who 
are the people thataetan IV Una for anesthesia? 

, A, It could be one of two or three populations 
of people, It could be the attending 
anesthesiologist, It could ba the resident 
anesthesiologist or nurse anesthetist who Is working 
under the direction of (he anesthesiologist, or it 
could ba a nurse who Is preparing the patient before 
they're transported to the operating room, 
’Q^And^IUlA^qi!^ftyou.her^doctor,(lf4fbu 
c6uld-lookatthe.twa‘drusjipr<itocoLa$well,.ar»d^ 
asaume>tb8btiJ3twould'bradmlnfBtered'uUng 
pantobartltallnwcomblriedTrrith aparalyticaflent; j 
aresyour^opinlorw tfw same a* regardfrtOithe ability j 

Provide a j 

palrilasrand-humanedeath-foran-lnmate? ; 

Ar-Yesf* | 

MR. SWEDLUND: I have nothing further. I 

THE WITNESS: Before wa go on, could we 


7~i:i vv;> 
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IN CIRCUIT COURT 
SEVENTH JUDICIAL CIRCUIT 
File No. Civ. 02-924 
AMENDED 

MEMORANDUM DECISION 
ON CHALLENGE TO 
SOUTH DAKOTA’S 
EXECUTION PROTOCOL 
AND ORDER 


L PROCEDURAL AND FACTUAL BACKGROUND 

The extensive procedural and factual background of this habeas petition was set forth in 
the Motion to Dismiss/Summary Judgment decision filed on September 17,2012, Summary 
Judgment was denied as to Petitioner’s Counts 8,11 and 12. On December 18,2012, a hearing 
was held for the purpose of receiving evidence as to those remaining claims. Both parties ■ 
submitted exhibits including deposition testimony. Petitioner’s objections to Exhibits 7R, 8R, 
9R, 10R, and 25R are sustained. The admission of this evidence was not stipulated to by the 
parties nor was the information elicited from any witness, No live witnesses were called at the 
hearing. Most of the exhibits referenced in this decision are all sealed; therefore, references will 
be to the numbers/letters in the sealed court file. The issues remaining are; 

Ground Eight; 

T|28 The manner of execution as provided by SDCL 23A-27A-32 as in effect at the time 
Charles R, Rhinos’ conviction violated his rights to due process of law and constitutes cruel and 
unusual punishment under the Eighth Amendment of the United States Constitution and the 
corresponding Article under the South Dakota Constitution; 

a. Executions are unconstitutional if they involve unnecessary and wanton 
infliction of pain or torture or lingering death. 

b. Where pain is inflicted in an execution results from something more than the 
mere extinguishment of life, the United States Constitution Eighth Amendment and the 
corresponding South Dakota articles’ prohibition against cruel and unusual punishment are 
implicated. 

c. Given the two ohemicals specified in SDCL 23A-27A-32 in effect at the time 
of Charles R. Rhines’ conviction and the absence of a person trained to administer and monitor 
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anesthesia, it is reasonably foreseeable that Charles R, Rhines may experience suffocation and 
excruciating pain during his execution in violation of the Eighth Amendment and the 
corresponding South Dakota Amendment, 

d. An execution pursuant to SDCL 23A-27A-23 as codified on the date of 
Charles R. Rhines’ conviction violates the United States Constitution and the South Dakota 
Constitution prohibition against cruel and unusual punishment and is therefore unconstitutional. 


Ground Eleven: 

f 31 The execution of Charles-R, Rhines by ietha! injection as set forth In the present 
SDCL 23A-27A-32 violates Rhines’ rights to due process under law and his rights against cruel 
and unusual punishment guaranteed under the United States Constitution and the South Dakota 
Constitution. 


a. SDCL 23A-27A-32 was amended by the South Dakota Legislature during the 
2007 legislative session. 

b. On information and belief, the South Dakota Legislature rejected proposed 
amendments requiring executions be carried out in the most humane manner possible. 

c. SDCL 23 A-27A-32 removes the requirement of a physician participation in the 
execution process, 

d. Executions are unconstitutional if they involve unnecessary and wanton 
infliction of pain or torture or lingering death. • 

e. Where pain inflicted in an execution results from something more than the 
mere extinguishment of life, the constitutions of the United States and South Dakota, South 
Dakota Articles prohibition against cruel and unusual punishment are implicated, 

IP2 Upon information and belief, the protocol presently in effect for lethal injection 
execution uses a three drag cocktail, • 

1f33 With the three drug cocktail presently believed to be used in executions, in the 
• absence of a person trained to administer and monitor an anesthesia, it is reasonably foreseeable 
that Charles R, Rhines may experience suffocation and excruciating pain during his execution in 
violation of the Constitutions of the United States and South Dakota, 

134 An execution pursuant to the present SDCL 23A-27A-32 violates the United States 
Constitution and the South Dakota Constitution’s prohibition against cruel and unusual 
punishment and it is therefore unconstitutional. 
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Ground Twelve: 


1)35 Charles R. Rhinos* right to due process of law against cruel and unusual punishment 
is guaranteed under the United States Constitution and the South Dakota Constitution is violated 
by the statutory procedure set forth in 23A-27A-32. 

2007 legislative session" was P assed ky South Dakota legislature during the 


, _ i ^ SDCL 23A-27A-32 was amended in two specific areas: it removed the 
specificati ons of the two drug cocktail to be used in the lethal injection by the prior statute, and 
substituted m Its place the requirement that the Warden should determine the substances and the 
quantity of substances used for the punishment of death. The statute provided no other detail 
recording the Warden's decision, The second change was that a physician was no longer 
required to participate in the execution process. 

TJ36 Executions are unconstitutional if they involve unnecessary and wanton inflation of 
pam or torture or lingering death, 

( a. Pain inflicted in an execution results from something more than the mere 
extinguishment of life, the United States Constitution and the South Dakota Constitution is 
prohibition against cruel and unusual punishment Is implicated, 

b, On information and belief, the South Dakota legislature rejected proposed 
amendments requiring executions to be carried out in the most humane manner possible. 

H37 Given the fact that the Warden is given no guidance as to the type of substances used 
or flic quality of substances used for the punishment of death, and there is no requirement by law 
that the execution be carried out in a humane manner, and the absence of a person trained to 
administer and monitor an anesthesia, it is reasonably foreseeable that Charles R. Rhines may 
experience suffocation and excruciating pain during his execution, as allowed under the present 


„ # JP 8 An execution pursuant to the present SDCL 23A-27A-32 violates the United States 
Constitution and the South Dakota Constitution prohibition against cruel and unusual 
punishment and therefore is unconstitutional, 

i , * E s as ™ m y' Petitioner’s claims can be summarized into two issues. First, whether the 
lethal Section protocol adopted and implemented by the State of South Dakota complies with 
the mandates of the United States Supreme Court as set forth in the Bpze v, Rees case? And, 
secondly, whether the lethal-injection protocol violates Article VI, §23 of the South Dakota 

£°S2u! tl0n7 i ^ be addressed separately below. All other issues raisec 

?I V t * t J? n ?* n *?is Writ of Habeas Corpus have been addressed in the Memorandum Decision Or 
Motion To Dismiss Or For Summary Judgment issued in September, 2012, 
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II. ANALYSIS 


History of the Death Penalty and its application in South Dakota 

When South Dakotewasflrs^settled and'^1® St , ate ' 18 men have bean executed, 
method of execution. Between 187? and 1915^4^* Territory ’ hi,a 8 in gs were the preferred 
Dakota, See Dept, of CoSns ICml ’ \ T TT$ ty hangingin S °« h 

was Jaok McCall, the killer of Wild Bfl'/Hiokok^wh^o^o^^ 0a ^ to Tbe ® rst 

the most '‘universal method of Son’MntSeiX^’" ’Fh WhiIe hen ^g was 
New York commissioned a panel to find: d S,8t s durins tbls time > tbe Governor of 

&«S£SSi^££fT- f “w**?SS 

supra, at 373. By 1915,11 other States had de ? ml of c&rtiorBT 0; Demo, 

grounded belief Uiat e^ctrocS suit ’ by ^ 

V. South Carolina, 237U.S. 180, M, *** 

Bate v. Rees, 553 U.S. 35,42, 128 S.Ct. 1520,1526 (2008). 

m migms$L ^AsTnTiXmFt'rf **?«***, ™ 

asais-sssa®sKarcsr-i 

only pereon sxecutsd by eledric cl,sir to ^nnhnikotl" ' ^ ^ (l947) ‘ He Was firal “ d 

33 i 

prohibiting cruel and unusual punishment: P ^ violated the 8 and 14 Amendments 

death pursuant tolLS^^^ was 3sntenoed to 

225 Ga. 253, 167 S,E,2d 628 (1969) PedtionerTn FiotvF Pr ‘° r *? Ju J y >• !969 > 
Georgia and was sentenced to death pursuan?to Ga C^l! £ of ™P a in 

(effective prior to July 1,1969). 225 Ga 7Qn JVtqb^ c^/f 2 5‘ 1302 CSupp.1971) 

69-5031. was convicted of ram in Tpy«« 501 (1969). Petitioner in No, 

Tex,Penal Code, Art, 1189 (?961/447 SW pursuaRt t0 Vernon's 

granted limited to the fbllowtag ■ Crl ”- A PP-l*»>. Certiorari was 

death penalty in (these eSonst tute ™!l, P ° S ' f0n and sar ^ ®»t«f ft. 
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tee eases constitute cruel and unusual punishment in violation of the Eighth and 

hi T u he judgment in eaeb MSe is therefore reversed 6 Insofar as it 

proceedings ^’ordered 9 Se " t<inCeimp ° Sed ’ Casesareremfmded *»An** 

®,'S" phasls added ’> Th ? 50 ^ issued a per curium decision which was less than one page Iona 
rw»Tn d th ® ? p03 'r, ° f thB death penaIty on thc three consolidated cases, Juste 8 
hSants 3 fT 1 * S S™f t ' WlMte ea< * wrote separate opinions in support of the 

■ * 2 aolan ' m > Powe11811(1 R®»<i«i 3 t each filed separate dissents, The problem 

death ^S£3S3S W0S tha ‘ ,bereWeren0 3tmldilrlJs for "■^ to apply * ha 

Thus, these discretionary statutes are unconstitutional in their operation. Thev are 

wltb discrimination and discrimination is an ingredient not compatible with the 

punishments. P ° f ^ lBW3 that iS impUoit in the b£U1011 •SrnHiT 

^w !^ 011 i l 3 ,f c,ndiscriminator >' on ^ face may be applied in such a way as to 
m claMse ° ftho Fourteenth Amendment, Yick Wo v. //opicins 

118 U S. 356,6 S.Ct. 1064, 30 L.Ed, 220. Such conceivably might be the ftte of a 

tehe a r one ™rt Pen?lty ’. J*" " leSSler sentences were '™P“ed on the elite, a 

nZhv wm m , 1 f° r ic3 “ m ™ ber3 of the ,0 wer castes. Whether a mandatory death 

penalty would otherwise be constitutional is a question I do not reach. 7 

ZZ ^ Ge0rgla ' 408 U ' S - 238 ’ 257 ’ 92 S ' Ct 2726 ’ 273(5 < 0a ' 1972 ) Justice Dougias 

This case led to a de faeto nationwide moratorium on the death penalty for 9 vears See 

SWes^Suoreme Conn’ 3 g ’ 128 1520,1526, Tbat moratorium ended with the United ’ 

859ri976rZ C Th Ge ®* to ’ 428U - S -153,96S.Ct.2909,49L.Ed.2d 

, 97 ?' l f " Tbat declsion held f hat the "statutory system under which Gregg was 
enteneedto death does not violate the Constitution.” Gregg, 428 U.S. 207 96 S Ct 2941 As a 
resul of the Gregg ease, state legislatures began mexaminteg electrocute as a "m ans of 

he Court found in the Furman case, Georgia enacted.* statutory scheme for the imposition of the 
death penalty, Gregg, 428 U.S. 161,96 S.Ct. 2920. The trial was blfurcatXtoTguUt / 
innocence phase by either a judge or jury, Id, After a guilty verdict or finding a presentence 
hearing was conducted before whoever made the guilt determination. Id. * P 

“(Tjhe judge (or jury) shall hear additional evidence in extenuation, mitigation and 

i, ncluding ,he reoord of ally PriorSZcSteZL 

pleas of guilty or pleas of nolo contendere of the defendant, or the absence of any prior 
conviction and pleas: Provided, however, that only such evidence in aggravations* the 
uf 6 ^ 0Wn *° th ® d f ondimt P rior t0 his trial shall be admissible, The judge (or 

Shot i sr f“ ment , by the defendant or his counsel and the proseouting 
attorney... regarding the punishment to be imposed.” s 27-2503. (Supp.1975), * 
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The defendant is accorded substantial latitude as to the types of evidence that he 

' £5*"* ® aie> 235 Ga ' 644 » W-650,220 S,Ed.2d 922,925-926 0975^ 

wiftout'LTnKf UtStegemaybe considered during the sentencing stege 
0974) 1 “ 8 resubmlt ted. Eberheart v. State, 232 Ga. 247,2S3,206 S.E.2d 12, 17® 8 

Oregg, 428 U.S. 163-164,96 S.Ct. 2920-21. 

teasonaWelteubt 0 !^^ 61 '* 6 8tatut0 ‘7 soheme - ^ jury or court must have also found beyond a 
death peSyf ing!y ' m ° f ’ Supreme Court ’ s deoision ln ^agg looked at the history of the 


It is clear from the foregoing precedents that the Eighth Amendment has not been 

“ *£■«? conc f' A * Mr. Chief Justice Warren sa “Quoted phrase 

mark thTnmeS 7 **” i,S m T in S from tho solving standards of decency that' 

S Q at 598 C *T? y '’ Tr ° P * DulIes ‘ Su P r «’ 356 U.S. at 101,78 

at 598. See also Jackson v. Bishop. 404 F 2d 571 570 fCA ft 1 q<qs n* d u* 

i c Jlr la ’ s r- 370 u ' s - at ««■«S: SS i~Lf obinson 

“ nc A erilin 6 the Miction of a challenged sanction is relevant to the 
29 S 7 1 Elghth A ™ Bndn,ent ' As ™ deve >«P Mow more fully, see Infer at 

ll7lZT reP T m ^ V ? bodies ' They «« not designed to be a good reflex 
dL e fdTbirw, t w C y ' Th f. lr -l ud 8 ment is best informed, and therefore most 
nn^nde b ^ 7 “" ltai, s. Tteil ' essential quality is detachment, founded 

on independence. History teaches that the independence of the judiciary is 

X SS"? b f °T embroM the passions of the day and assume 

primary responsibility in choosing between competing political, economic and 

951^137 naffuv f ates ’ 341 U,Sl 494,525> 71 S ' Ct 857 < 875 - 

5 L.Ed. 1137 (1951) (Franktoter, J„ concurring in affirmance of judgment). 

Therefore, In assessing a punishment selected by a democratically elected legislature 
agains the constitutional measure, we presume its validity. We may noXX toe 
legislature to select the least severe penalty possible so long as the pSylelectld is not 
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cmeHy inhumane or disproportionate to the crime involved, And a heavy burden rests on 
those who would attack the judgment of the representatives of the people 


Gregg, 428 U.S. 175, 96S.Ct. 2926. 


Ultimately, the Gregg court upheld Georgia’s death penalty statutes: 

In summary, the concerns expressed in Furman that the penalty of death not be 

° a n be met by 8 ° ateMy drafted statute that ensures 
“ * uf 'l 8 au£hont y 18 6 ,ven adequate information and guidance, As a general 
proposition these concerns are best met by a system that provides for a biflircatfd 

proceeding at which the sentencing authority is apprised of the information relevant to 
information 0 ” ° f ' Se ' Uen0e Bnd P rovided with standards to guide its use of the 

Gregg, 428 U.S. 195, 96 S.Ct. 2935. 

Dakota fnl979 ng S«m?f B d n Si ° n ' i "" V “ S ‘° n ° f the death was enacted in South 

SDCI W 10 t mQ 70N . 53: see formor SDCL 22 ‘ 6 -l (1979); SDCL 22-16-9(19791 

2 ,:' 9 ‘. ( 979;> - This sta{ t«ory soheme embraced the dictates of Gregg and provided for 

SSSBS—=a 

S^SSSSSSSSaSi 

sssissHiss=?- 

SSJ? 1 S /“at r S nalIy Specifled in the June H 2 ° P ° 7 ’ P™ 0 ^’ bu ‘wl“y sSfler ^ 
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In response to emerging judicial acceptance of pentobarbital as an execution anesthetic, 
the Warden again modified the protocolin October of 2013 to provide for execution via a one- 
drug, pentobarbital protocol for all prospective executions, Id, at ^[9. South Dakota has now 
joined Ohio, Washington, Idaho, Oklahoma and Pennsylvania with having a one drug protocol. 
While the October 13,2011, protocol retains three and two drug options utilizing sodium 
thiopental, those exist as backup procedures should future circumstances require DOC to revert 
to those earlier procedures, 

After the executions of Eric Robert and Donald Moeller in October 2012, the Warden 
modified the protocol slightly to provide inmates with express assurance that any compounded 
execution drugs would be prepared according to the governing standards of the United States 
Pharmacopeia, The November 2012 protocol retains Baze ‘s safeguards for the proper 
administration of the anesthetic. See Exhibit 2R, 

Issue One 

Whether Petitioner's challenge to the lethal injection protocol adopted and 
implemented by the State of South Dakota as set forth in detail in Petitioner's Habeas 
Petition Grounds 8,11 and 12, complies with the mandates of the United States Supreme 
Court as set forth in the Baze v. Rees and the Eighth Amendment to the United States 

Constitution? 

A. Baze v. Rees and Substantial Risk of Serious Harm and Suffering 

Petitioner claims that the lethal injection protocol adopted and implemented by South 
Dakota "does not adequately guard against substantial risk of serious harm and suffering.” See 
Petitioner’s Pretrial Brief, p. 1. Petitioner further argues that South Dakota has not “chosen 
individuals to carry out the execution who have adequate and appropriate training and experience 
to guard against that risk.” Id, 

• Like Baze , where the United States Supreme Court addressed whether Kentucky’s three- 
drug lethal injection method of capital punishment posed an unacceptable risk of significant pain 
and was cruel and unusual punishment under the Eighth Amendment, Rhines’ argument centers 
on the risk of serious harm and suffering. Baze v, Rees, 553 U.S. 35,128 S.Ct. 1520 (2008). 
Ultimately, the Court held that Kentucky’s method of capital punishment satisfied the Eighth 
Amendment: 

The Eighth Amendment to the Constitution, applicable to the States through the Due 
Process Clause of the Fourteenth Amendment, see Robinson v. California , 370 U,S. 660, 
666,82 S.Ct, 1417,8 L.Ed,2d 758 (1962), provides that “[ejxcessive bail shall not be 
required/nor excessive fines imposed, nor cruel and unusual punishments inflicted.” 
We begin with the principle, settled by Gregg, that capital punishment is constitutional. 
See 428 U.S., at 177,96 S.Ct. 2909 (joint opinion of Stewart, Powell, and STEVENS, 

JJ.), It necessarily follows that there must be a means of carrying it out. Some risk of pain 
is inherent in any method of execution—no matter how humane—if only from the 
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prospect of error in following the required procedure. It is clear, then, that the 
Constitution does not demand the avoidance of all risk of pain in carrying out executions, 

(emphasis added), Id, 553 U,S. 47,128 S.Ct. 1529. Thus, Rhines does not challenge lethal 
injection per se. Rather, the challenge is to the protocol and the manner in which the execution is 
carried out, Petitioner argues that there is a significant risk that the drugs will not be properly 
administered which will lead to severe pain when the other chemicals are administered and 
therefore, the possibility of improper administration of the drugs would be violative of the Eighth 
Amendment However, the Supreme Court has held that in order to prevail on a claim of cruel 
and unusual punishment there must be “substantial risk of serious harm”* 


To establish that such exposure violates the Eighth Amendment, however, the conditions 
presenting the risk must be.“sure or very likely to cause serious illness and needless 
suffering,” and give rise to "sufficiently imminent dangers,” Helling v. McKinney. 509 
U.S. 25,33,34-35, 113 S,Ct. 2475,125 L.Ed.2d 22 (1993) (emphasis added), We have 
explained that to prevail on such a claim there must be a "substantial risk of serious 
harm,” an "objectively intolerable risk of harm” that prevents prison officials from 
pleading that they were “subjectively blameless for purposes of the Eighth Amendment ” 
Farnerv. Brennan ,511 U.S. 825,842,846,andn.9,114S.Ct. 1970, 128L.Ed.2d811 


Bazey, toes, 553 U.S. 49-50, .128 S.Ct 1530-31. The Court further explained that "simply 
because an execution method may result in pain,.does not establish the sort of 'objectively ’ 
intolerable risk of harm* that qualifies as cruel and unusual.” Id. It is important to note that 
following no federal appellate court has invalidated a lethal injection protocol under the 
“^ endment - Strickland, 589-P.3d210.221 (6 ,h Cir. 2009 );Nooner v. North, 

594 F,3d 592, 596 (8 Cir. 2010); Clemens v. Crawford, 585 F.3tf 1119,1124 (8 th Cir, 2007). 

The Cooey court explained in detail what Baze does not require.* 


In thinking about what Baze requires, it is helpfhl to remember what it does not. The 
opinion contains several controlling premises within which Biros must formulate his 
challenge: Capital punishment is constitutional, see id, at 1529; death-row inmates cannot 
use method-of-execution challenges to prohibit what the Constitution allows, id.; "the 
Constitution does not demand” a pain-free execution, id. at 1529, 1537; and an inmate 
cannot question a state’s execution protocol without providing "feasible, readily 
implemented” alternatives that * significantly reduce a substantial risk of severe pain,” 
see id, at 1532 (emphasis added); id. at 1531 ("[A] condemned prisoner cannot 
successfully challenge a State's method of execution merely by showing a slightly or 
marginally safer alternative.”). Significantly, the Constitution does not allow the federal 
courts to act as a best-practices board empowered to demand that states adopt the least 
nsky execution protocol possible. See id. at 1529, 1531. Within this framework, the 
Supreme Court has never held that an inmate met ihe "heavy burden” of demonstrating 
that a state's execution protocol is "cruelly inhumane” in violation of the Constitution 
See id, at 1533 (citing Gregg, 428 U.S. at 175,96 S.Ct. 2909); see also id. at 1529,1531; 

Harbison, 571 F.3d at 535 (rejecting a challenge to Tennessee's lethal injection protocol ’ 
after Baze ). 
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With these standards in mind, the next step is to compare the Baze requirements with 
South Dakota’s protocol to determine whether they are substantially similar and thus, 
constitutional. 


B, South Dakota’s Lethal Injection Protocol is Substantially Similar to Baze and is 

Constitutional on its Face 

After Baze was decided by the United States Supreme Court in 2008, South Dakota’s 
Warden consulted with legal counsel to determine what changes, if any, should be made to South 
Dakota’s existing protocol in order for it to be compliant with the mandates of Baze, Department 
of Corrections revised its existing protocol in August 2010. Weber Protocol Affidavit, Exhibit 
3R, A 11-14. This revised protocol used the same three-drug protocol approved in Baze. In 
response to emerging judicial acceptance of pentobarbital as an execution anesthetic. South 
Dakota’s Warden again modified the protocol in October of 2011 to provide for execution via a 
one-drug, pentobarbital protocol for all prospective executions. Exhibit 2R, ERM A.12(B)(H) 
Weber Protocol Affidavit, Exhibit 3R, Tfl4. At that time, South Dakota joined Ohio and 
Washington In moving to a one-drug protocol. Since then, Idaho, Oklahoma, and Pennsylvania 
have also adopted a one-drug, pentobarbital protocol. 

After the executions of Eric Robert and Donald Moeller in October, 2012, the South 
Dakota Warden modified the protocol slightly to provide inmates with express assurance that 
any compounded execution drugs would be prepared according to the governing standards of the 
United States Pharmacopeia. The November 2012 protocol retains Baze *s safeguards for the 
proper administration of the anesthetic. Exhibit 2R, ERM A. 12(B)(D)(1). Those are; 

1. The execution is performed under the oversight and command of the Warden, who, by 
statute and policy is charged with numerous duties to ensure a humane execution. Exhibit 3R 
Weber Protocol Affidavit, If 2.. 

• 2. The Warden assures that two complete sets of pentobarbital syringes are prepared for 

the execution. Exhibit 3R, Exhibit 2R, ERM A.12(B)(A)(3). 

•. 3. Ambulance .staff equipped with advanced life support capabilities, including a heart 

defibrillator and such supplies and equipment as would be needed to attempt to revive an 
individual who has been injected with pentobarbital shall be on standby at the SDSP, Exhibit 
3R, Exhibit 2R, ERM A. 12(B)(A)(5). 

4. Execution team members must be qualified to carry out their functions, Persons 
responsible for inserting the needles and establishing IV lines must be “trained to perform 
venipuncture and to administer intravenous injections.” To meet qualifications, the persons who 
connect, monitor, and maintain intravenous lines” must be "certified or licensed and have at 
least two (2) years professional experience” as one of the following: “medical or osteopathic 
physician, physician assistant, registered nurse, certified medical assistant, licensed practical 
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2R, ERM A. I2(B)(BxTx3)^ IOj emergency medtcal technical, or military cotpsman.” Exhibit 

admin^ ^paring the syringes, and 

years' experience in the administration of dmra thr °? 8h ^tevant training and two 

for such administration; and mixing and orenarir/nf ? aven ° us Nation; preparation of syringes 
ERM A. 12(B)(B)(2), 05 P P 0rm E of drugs for such .administration,” Exhibit 2R, 

2R, ERM ^2(BXCXl) 0f0hBm!Ca!S *** Iabeled and confained *» numbered syringes. Exhibit 

T^ 6 With USP 797 a ° d »thereafter 
wUduiA .in . or 


wsefcly for fol fo S ^tt«Spi^fo i ito^hi!foj t, li ! t? 0 ”? 0 " “ i«QUlrcd to "drill at least 

“additional drills thfweek of the sc he£d^SitfoM! w "^"r f, We!18810 ^ [o!m 
ERMA,12(B)(DX1). execution at the Warden’s direction. Exhibit 2R, 

prepares areport^dMcriWng'the i^lte-sTh^S’cordition ex .™ ines the inma *e and 

J3SSr eadt0 “ 

inflicted on the inmate. Exhibft A^BXDXIO),' 0 ° n3Ure that wmwesa '»ypain is 

bis “head and fac^rTvIS^ that "at all times” 

ERM A. 12(B)(D)(9). ' 6n and to those in the chemical room." Exhibit 2R, 

team will establish IVlfti«oni^ kpedptealTOtesTo^t fr ^ | nmat ®’ s va ™. The IV 

feet, preferably one in each arm,” Exhibit 2R, ERMA lVaiffitV^Th S r" nS ’ handS ’ Iegs or 
m such a way as to leave them visible for monitoring.”' ° 8 ' The ines must be routed 

MoLw « « ho <’ <* 

during the week of the execution,” Exhibit 2R, ERM A.12(BXD)(n), S ° heduled for a la(er date 

be injected to confirm that the IV Hne^hwe^ern^ronerW 6 ’* 111 < i U8ntily of saI ‘ ne solution shall 
Exhibit 2R, ERM A. 12(B)(DX12)! * ^ a " d are not obstructed 
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15. The Warden stands in the execution chamber with the condemned and issues the 
order for the execution to proceed from there, Exhibit 2R, ERM A.12(B)(E)(2). 

1 6. The executioner then administers syringe # 1 containing 2,5 grams of pentobarbital 
in a 50 cc solution followed by syringe #2 containing 2.5 grams of pentobarbital in a 50 co 
solution followed by syringe # 3 containing 25 ml. of normal saline. Exhibit 2R, ERM 

A. 12(B)(C)(3); ERM A.12(B)(H)(4)-(6). 

17. The person responsible for pronouncing death monitors the IV lines and the inmate’s 
response to the injection over the next 15 minutes. If the person responsible for pronouncing 
death is not able to do so after 15 minutes, “the Warden shall order a second set of chemicals to 
be administered.” Exhibit 2R, ERM A. 12(B)(H)(7). 

18. Ten minutes after the second round of the drug is administered, “[tjhe person 
responsible for pronouncing death shall enter the chamber and confirm death by checking the 
inmate’s heartbeat, breathing, pulse, and pupils,” Exhibit 2R, ERM A,12(B)(H)(10), 

ERM A, 12(B), compare with Baze , 553 U.S. at 44-4(5,51, 55-56,128 S.Ct. at 1528,1531, 1533- 
34 and Baze Protocol, Exhibit 2R, ERM A, 12(B). 

A comparison of South Dakota’s ERM A, 12(B) protocol with the Baze decision reveals 
that South Dakota’s lethal injection protocol is "substantially similar” to, and in many respects 
more protective than Kentucky’s as set forth in Baze and is therefore, constitutional on its face. 
Id. Petitioner has failed to show that the lethal injection protocol adopted by South Dakota “does 
not adequately guard against substantial risk of serious harm and suffering.” Consequently, 
Rhines’ argument set forth in Grounds 8,11 and 12 that the lethal injection protocol adopted by 
South Dakota is unconstitutional and violates the 8 th Amendment of the United States must fail. 

C. 

South Dakota Implements its Protocol in a Constitutional Manner 

i 

Rhine’s also argues in Grounds 8,11 and 12 of the habeas petition that the manner in 
which the lethal injection protocol is implemented is unconstitutional. More specifically, Rhines 
argues: 

1) the execution team member known as Witness #3 does not have adequate training and 
experience to administer the lethal injection protocol; and 

2) that execution team member Witness #3 does not have adequate experience and is not 
placed properly in the execution chamber, to recognize infiltration of the IV line which can result 
in reduced efficacy of the IV; and 
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3) that execution team member Witness #3 does not have proper experience and 
placement to ensure that the IV line is properly set at the outset, to monitor the IV lines in 
operation, or to place a central line in, if needed, and as called for under the protocol; and 

4) that execution team member Witness #2 is charged with administering the lethal 
injection from a control room separated from the execution chamber; and 

5) that execution team member Witness #2 has limited experience in administration of 
intravenous drugs; and ' 

6) that execution team member Witness #2 lacks the training and experience to recognize 
if drugs are being taken up by the body in a proper fashion, to monitor the effect of the drugs, to 
recognize a proper administration rate or to understand the proper handling and administration of 
barbiturates like pentobarbital; and 

7) that the compounded drug in not reliably pure and potent; and 

8) that the execution protocol does not guarantee adequate medical monitoring and does 
not require that individuals with adequate training or experience select the members of the team; 
and 

9) that the protocol creates a system that impermissibly increases the risk of error or 
mishap which can result in a cruel and unusual execution. 

See Petitioner’s Pretrial Brief, p. 1-2. Each of these arguments will be addressed below. 

i. Witness #3 
IV Setter 

Witness #3 (also referred to as Deponent #3) is the person responsible for setting the IV 
lines. ERM A. 12(B)(3) describes the qualifications: 

The person(s) selected by the Warden to insert the intravenous needles into the .veins of 
the prisoner and connect, monitor, and maintain intravenous lines shall be certified or 
licensed and have at least two (2) years’ professional experience as one of the following: 
medical or osteopathic physician, physician assistant, registered nurse, certified medical 
assistant, licensed practical nurse, phlebotomist, paramedic, emergency medical 
technician, or military corpsman. 

These qualifications are consistent with, and even exceed, those set forth in Baze, Baze 
approved Kentucky’s requirement that the IV setter have one year of professional experience as 
anEMT, Baze , 553 U.S, at 55,128 S.Gt. at 1533, Kentucky met this requirement by employing 
an EMT who had “daily experience establishing IV lines for inmates,” but neither the Kentucky 
protocol nor the Baze decision require “daily” experience. 


13 


Filed: 10/28/2019 9:14 AIV1 CST Minnehaha County, South Dakota 49CIV19-002940 


i 



Witness #3 who was part of the execution team for the Page, Robert and Moeller 
executions has a bachelor’s degree in health education. Exhibit I at p. 8, line 12. Prior to 
obtaining his bachelor’s degree, he received two years of paramedic training from an accredited 
institution, Exhibit I at p. 10, lines 3-11. That training included setting IV lines and 
administering IV drugs. Exhibit I at p. 10, line 15; p. 11, line 2. Witness #3 also worked for 15 
years as a field supervisor and response medic on an ambulance. Exhibit I at p. 12, line 11. He 
then worked as an ambulance response medic before assuming supervisory duties. Exhibit I p. 
12, line 19; p. 13, line 6. As part of his job, he is required to go on ambulance calls and to 
maintain his paramedic certification. Exhibit I at p. 15, line 20. 

Witness #3 has been a state certified paramedic for 29 years. Exhibit I at p. 14, line 20, p. 
15, line 3, p. 106, line 4. During that time, he has set thousands of IV lines, Exhibit I at p. 106, 
line 4. He has also participated in numerous executions. Exhibit I at p. 44, line 14. Witness #3 
testified that he has never had a complication arise during an execution. Exhibit I at p. 41, line 
15. He is also trained to recognize signs of IV malfunctioning, such as swelling, leaking, or 
discoloration in the lines. Exhibit I at p, 77, line 7; p, 86, lines 10-21; p. 87, line 14-88,25; p. 

89, lines 15-25; p. 100, line 7, If an IV line was malfunctioning, Witness #3 testified that he 
would switch to the secondary line or start a new one. Exhibit I at p. 81, line 12; p,87, line 4. 
Witness #3 stated that in the executions he has participated in, the inmate very quickly beoomes 
lethargic, goes unconscious, takes some labored respirations, then goes into respiratory arrest. 
Exhibit I at p. 45, line 21; p.101, line 24. Signs of respiratory arrest are no chest wall movement 
and no air way sounds. Exhibit I at p. 46, line 7. 

Witness #3 clearly is qualified under ERM A. 12(B)(3) and the Baze decision. Thus, 
Rhines* arguments that Witness #3 does not have adequate training and experience to administer 
the lethal Injection protocol, does not have adequate experience to recognize infiltration of the IV 
line and that Witness #3 does not have proper experience and placement to ensure that the IV 
line is properly set at the outset, to monitor the IV lines in operation, or to place a central line if, 
if needed, and as called for under the protocol are all without merit. 

ii. Witness #2 
Drug Administer 

Witness #2 is the person responsible for administering the injections. ERM A. 12(B)(4) 
provides; 

The person(s) selected by the Warden to administer the injections shall demonstrate 

proficiency through relevant training and two years’ experience in the administration of 

drugs by intravenous injection. 

Again, as with Witness #3, the qualifications required of Witness #2 are consistent with 
Baze. Witness #2 testified that approximately 11 years ago, he began several months of 
training to administer lethal injection drugs. Exhibit H at p. 18, line 12; p. 19, line 8, Witness #2 
received his training from a fellow correctional officer who was experienced in performing lethal 
injections. Exhibit H at p. 18, line 24. He observed several executions before participating in 
one. Exhibit H at p, 48, line 10. Since first participating in an execution more than ten years 
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ago, he has performed numerous executions without complication, including executions using 
pentobarbital. Exhibit H at p. 112, line 5; p,2Q, line 1; p. 36, line 8; p. 103, line 13, 

When performing an execution, Witness #2 consults the protocol to learn the drugs which 
will be used and the concentration, Exhibit H at p. 29, line 22. He checks the drug labels and 
compares them with the protocol to ensure that he has the correct drugs. Exhibit H at p, 30, line 
2; p. 30, line 19. He testified he would not administer a drug that was not in the protocol. 

Exhibit H at p. 77, line 10; p. 93, line 14, He inspects the condition of the drugs to be 
administered to make sure they have been stored properly (temperature, sealed, appearance) and 
also checks the seals on the syringes and IV tubes. Exhibit H atp, 25, line 7; p. 70, line 13; p. 

71, line 14; p. 86* line 9. He is also trained to detect catheter site swelling and back pressure on 
syringes that would suggest poor flow, Exhibit H at p. 105, line 14; p. 106, line 5; p. 106, line 
15; p. 107, line 4,20. 

Each time he has administered pentobarbital, Witness #2 has observed no signs that an 
inmate experienced pain. Exhibit H at p. 83, line 17. He expeots to participate in drills prior to 
performing an execution in South Dakota, Exhibit H at p. 83, line 17. 

Witness #2 clearly is qualified under ERM A, 12(B)(4) and the Baze decision. Rhines* 
arguments that execution team member Witness #2 is inexperienced and lacks training to 
recognize if drugs are being taken up by the body in a proper fashion, to monitor the effect of the 
drugs, to recognize a proper administration rate or to understand the proper handling and 
administration of barbiturates like pentobarbital are unfounded. 

Drug Compounding and Pharmacist Qualifications 

Rhines argues that the compounded drug is not reliably pure and potent and therefore, the 
administration of the protocol poses a substantial risk of severe pain to the inmate. He also 
argues that the pharmacist is incompetent to compound pentobarbital, 

iii, Drug Compounding 

At the December hearing, Rhines introduced the trial deposition of Dr. Mark Heath who 
testified that he was not a pharmaoist and that he did not have a high level of expertise in the 
mechanics of compounding. Trial Exhibit 9 at p, 14, lines 16-25; p. 15, lines 2-6. He stated that 
his opinions were related to the effect the drug would have if compounded incorrectly, Trial 
Exhibit 9 at p, 15, line 18. He went on to explain the areas where he believes errors could occur: 

In a broad level I think there are two main areas that things can go wrong. One would be 
that there’s a chemical accidentally or inadvertently introduced or formed In the material 
that could cause an undesired reaction or response, in other words, having an extra thing 
that sound [sic] shouldn’t be there. And the other realm of problem is that should happen 
. . to degrade the drug,-the pentobarbital that is there so that the amount there is inadequate. 
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Trial Bxhibit 9 at p. 16, lines 3-12. When asked specifically about whether South Dakota’s 
protocol for implementing lethal injection posed a “substantial risk of severe pain to an 
individual,” Dr. Heath testified as follows: 

But to clarify, when I talk about a substantial risk, it factored in several things, also the 
likelihood of it happening and also the gravity or severity of the event were it to occur 
and also how easily it is to obviate or eliminate the risk. So it’s a factor of things, a mix 
of things. And in this instance, there’s a risk of terrible thing [sic] happening. I think 
everybody would agree that nobody wants the prisoner to end up brain damaged. They 
wouldn’t—probably wouldn’t even execute them if that die outcome of an attempted 
execution. It’s unlikely, but it’s a terrible thing to have happen, and nothing is a hundred 
percent preventable. It’s more preventable than it currently is. In those terms I would 
say, it’s a substantial risk—unlikely, severe, preventable. 

The trial court has great discretion when it comes to the weight to be given to any 
witness’ testimony. Dr. Heath’s does not give any testimony regarding the actual compounding 
of the pentobarbital but rather focuses on the physiological effects that could occur if the drug 
was compounded incorrectly. But as is shown in his testimony quoted above, he testified that the 

risk was unlikely. 

We have often, said that fact finders are hot required to accept an expert's opinion. As 
with all witnesses, it falls on the trier, of fact to decide whether to believe all, part, or none 
of an expert's testimony. Sauer v. Tiffany Laundry & Dry Cleaners , 2001 SD 24, ^ 14, 

622 N.W.2d 741,745 (citations omitted); Lewton v. McCauley , 460 N.W.2d 728,732 
(S,D. 1990) (citation omitted). 

Great Western Bank v. H& E Enterprises, LLP, 2007 S.D. 38,731 N.W.2d 207. This court does 
not find Dr. Heath's testimony on whether South Dakota’s protocol for implementing lethal 
injection poses a “substantial risk of severe pain to an individual” to be relevant or useftil, 

Rhines also relies on the Declaration of Dr. Sarah Sellers who was an expert in the 
Donald Moeller case. Dr, Sellers is the executive director and consultant for Q-Vigilance, LLC. 
See Trial Exhibits 1 and 2. She stated that her work focuses on the public health risks of drug 
compounding. In her opinion, “this pentobarbital sodium API formulated under the indicated 
,. .recipe cannot be used for compounding as doing so would result in risk of serious harm to Mi, 
Moeller.” See Trial Exhibit 2, p. 15,15. She did not testify live at Rhines’ hearing. • 

In contrast to Dr. Sellers’ testimony, Respondent introduced the trial deposition of Dr. 
Mark Dershwitz. See Exhibit 26R0. Dr. Dershwitz has a bachelor’s depe in chemistry, went 
to medical school at Northwestern University and also obtained a Ph.D. in pharmacology. 

Exhibit 26R at p.5, lines' 22-24; p. 6, line 1. He did his residency in anesthesiology Mowed by a 
research fellowship and he worked in academic anethesiology since 1986 teaching at 
Massachusetts General Hospital, Harvard Medical School and Massachusetts Medical School. 
When asked about the practice of compounding drugs he testified as follows: 
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Q: Were you aware of allegations in that case [Moeller] by Mr, Moeller s attorneys that 
compounding drugs was somehow a fringe occupation or an unusual practice in the 
practice of either pharmacy or medicine: 

A: I have heard that allegation, and at least with regard to anesthetic drugs and in my 
practice, that is just not true. 

Q: Insofar as you use compounded drugs in the practice of anesthesia, does the standard 
of care require you or any other anesthesiologists to trace, the drug back to its origins of 
manufacture before you use it? 

A: No, I rely on the pharmacy to properly prepare the medication and label it before they 
send it to the hospital. 

Q: And the standard of care in the practice of anesthesiology permits you to rely on a 
licensed pharmacist in good standing to provide you with an effective, potent and sterile 

drug? 

A: Yes, 

Q: And doctor, does the licensure of a drug supplier, whether they’re either a 
manufacturer or merely a wholesaler, does the FDA licensure of that manufacturer, 
supplier provide you with sufficient assurance as an anesthesiologist that the drug that 
you are using on a patient is pure, effective and sterile? 

A: Yes. 

Exhibit 26R p, 16, lines 23-24-p.l8, line 3. Dr, Dershwitz also opined that ERM A.12 (B) if 
performed as written would provide a painless and humane death. • Exhibit 26R, p. 19, line 18, 
Like Dr, Heath’s testimony, tins Court does not find Dr. Sellers’ testimony to be particularly 
reliable, relevant or useful. Rather, this Court finds Dr. Dershwiiz’s, who is an anesthesiologist 
and has a degree in pharmacology, to be more oredible and believable. 

We give deference to circuit courts in determining the credibility of a witness. Hubbard 
v. City of Pierre, 2010 S.D. 55,H26,784 N.W.2d 499,511 (reiterating that "the 
credibility of the witnesses, the import to be accorded their testimony, and the weight ot 
the evidence must be determined by the trial court, and we give due regard to the trial 
court's opportunity to observe the witnesses and examine the evidence,”). 

Nemec v. Goeman, 2012 S.D. 14, H24,810 N.W.2d 443,449. Petitioner has not submitted any 
credible evidence that the compounded drug is not reliably pure and potent and poses a 
substantial risk of severe pain to the inmate. In fect, post-compounding testing of pentobarbital 
used in the Robert and Moeller executions proved that it was, in fact, compounded into a sterile, 
USP-compiiant injectable solution. Exhibit HR, at^V(G); Exhibit 4R, 1 Exhibit 3R, 

Weber/Moeller Affidavit at 1J6; Exhibit 5R, Deponent #1 Affidavit at HI. Therefore, Rhuws 
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argument that the compounding of pentobarbital results in a drug that is not reliably pure and 
potent must fail, 

iv. Witness #1 
Compounding Pharmacist 

Rhines further argues that the pharmacist hired to compound the pentobarbital is 
incompetent. Again, the pharmacist employed for the Robert and Moeller executions meets and 
surpasses the minimum qualification thresholds set by Bate. Witness #1 has a bachelor’s degree 
in pharmaceutical science. His education program required five years of undergraduate/graduate 
education. Exhibit G, p. 25-28. He also obtains approximately 20 hours a year in continuing 
education. Exhibit G, p. 25-28. He has specialized training in sterile compounding. Exhibit G, 
p. 86. He is licensed and registered with a Board of Pharmacy, His pharmacy license and 
registration are current. Exhibit G, p; 21-22. He has never been investigated for improper 
compounding practices. Exhibit G, p, 38,57. He has many years of experience as a worldng 
compounding pharmacist. Exhibit G, p. 22,28. Witness #1 testified that compounded drugs do 
not require FDA approval like commercial drugs, Exhibit G, p. 41,155. His pharmacy complies 
with USP guidelines for sterile compounding. Exhibit G, p. 86,133-135, 152. 

Witness #1 is qualified under ERM A. 12(B) and the Baze decision. Rhines’ argument 
that the compounded drug is not reliably pure and potent and that the pharmacist is incompetent 
to compound pentobarbital arc without merit. 

Issue Two 

Whether Petitioner’s challenge to the lethal Injection protocol adopted and 
implemented by the State of South Dakota as set forth in detail in Petitioner’s Habeas 
Petition Grounds 8, II and 12, violates Article VI, §23 of the South Dakota Constitution 
prohibition against Cruel and Unusual Punishment? 

Rhines’ final argument is that the South Dakota State Constitution, Article VI, §23 
provides greater protection than the United States Constitution. He farther argues that the South 
Dakota Supreme Court has not addressed the issue of the manner of carrying out the death 
penalty. The South Dakota Constitution provides in Article VI, §23: 

Excessive bail shall not be required, excessive fines imposed, nor cruel punishments ■ 
inflicted. 

While Rhines’ argument focuses on the manner of carrying out the death penalty instead 
of whether the death penalty Is unconstitutional, it is clear that the South Dakota Supreme Court 
has addressed the issue of the death penalty: 

The South Dakota Constitution employs slightly different language in limiting the 
government's power to impose oriminal penalties. Article VI, § 23, of the South Dakota 
Constitution states: “Excessive bail shall not be required, excessive fines imposed, nor 
cruel punishments inflicted.” (Emphasis supplied.) Moeller argues that South Dakota's 
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constitutional prohibition on “cruel punishments” is a greater restriction on government 
power than its federal counterpart prohibiting “cruel and unusual punishments.” He 
contends that the death penalty is invariably a “cruel punishment” in violation of this 
state's constitutional provision, 

We note that a state constitution may be interpreted to provide an individual with greater 
protection than the federal constitution. State v. Opperman , 247 N.W.2d 673,674 
(S.D.1976), Additionally, “capital punishment is a matter of particular Btate interest or 
local concern and does not require a uniform national policy.” State v. Ramsevr, 106N.J. 
123,524 A,2d 188,209 (1987), See also James R. Acker & Elizabeth R, Walsh, 
Challenging the Death Penalty Under State Constitutions, 42 Vanderbilt LRev 1299 
(1989). 

Cognizant of this Court's independent authority to invalidate capital punishment as a 
matter of state law, we begin our analysis by focusing on our own state’s legal and 
historical precedent. Importantly, the very same constitutional document that prohibits 
the infliction of cruel punishment contains provisions implicitly recognizing the 
appropriateness of the death penalty, S.D. Const Art, VI, § 8, states in part: “AH persons 
shall be bailable by sufficient sureties, except for capital offenses when proof is evident 
or presumption great ” (Emphasis supplied.) Article VI, § 2, provides in pertinent part: 
“No person shall be deprived of life... without due process of law,” 

In addition to constitutional recognition, capital punishment has received legislative 
approval. The death penalty has been in effect for most of this state's history, Capital 
punishment existed from statehood until it was abolished in 1915. Opinion of the Judges , 
83 S,D, 477,479,161 N.W,2d 706,708 (1968). It was reinstated in 1939 and continued 
until 1972, when the United States Supreme Court effectively invalidated the then- 
existing capital sentencing scheme. Reed C, Richards & Stephen C. Hoffman, Death 
Among the Shifting Standards: Capital Punishment After Furman, 26 SDLRev 243 
(Spring 1981). The legislature reenacted the death penalty in 1979, and it has remained in 
effect to the present, Richards & Hoffman, supra, at 243; 1979 S.D.Sess.L. ch. 160; 1981 
S.p,Sess.L. ch. 186. Eleven individuals have been executed in South Dakota. Richards & 
Hoffman, supra, at 243. 

State v. Moeller, 1996 S.D. 60, fl 97- 101, 548 N.W,2d 465,487. The South Dakota Supreme 

Court adopted the test set forth in Gregg v, Georgia , 428 U.S. 153,96 S.Ct. 2909 (1976): 

Historical and legislative acceptance of the death penalty is significant, but not 
dispositive. See State v. Black, 815 S.W,2d 166,188 (Tenn,1991). Constitutional analysis 
is dynamic and evolving; it cannot rest solely on historical underpinnings. We therefore 
adopt a three-part analytical framework derived from the United States Supreme Court's 
plurality decision in Gregg. To survive constitutional scrutiny, the death penalty: (1) must 
comport with contemporary standards of decency; (2) must not be excessive in light of 
the crime committed; and (3) must serve a legitimate penological objective. Gregg , 428 
U.S. at 173-83, 96 S.Ct. at 2924-30,49 L.Ed.2d at 874-80. 
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Moeller , p, 487-488, 02. The South Dakota Supreme Court went on to hold that South 

Dakota’s capital punishment was constitutional and met the three part test set forth in Gregg. 

We conclude that capital punishment meets all three of these requirements. To begin 
with, the death penalty comports with South Dakotans' contemporary standards of 
decency. Because the legislative branch is most representative of the views of the people, 
legislative enactments are one of the most accurate indicators of societal mores. Gregg, 
428 US, at 179-81,96 S.Ct. at 2928-29,49 L,Ed,2d at 878-79; Commonwealth v. 
Zettlemoyer, 500 Pa. 16, 454 A,2d 937,968 (1982), cert, denied, 461 U.S. 970, 103 S.Ct. 
2444,77 L,Ed.2d 1327 (1983); Black, 815 S.W.2d at 189; State v. Campbell, 103 
Wash.2d 1,691 P.2d 929,948 (1984), cert, denied, 471 U.S. 1094,105 S.Ct. 2169,85 
L.Ed.2d 526 (1985). The South Dakota Legislature reenacted the death penalty in 1979, 
and has made occasional amendments to the statutory scheme since that time. 1979 
S.D.Sess.L. ch, 160; 1981 S.D.Sess.L. ch. 186; 1989 S.D.Sess.L. ch, 206; 1992 
S.D.Sess.L, ch. 173; 1994 SJD.Sess.L, ch.. 178; 1995 S.D.Sess.L. ch. 132. These statutes 
have remained undisturbed by the electorate, despite the power of the people to vote 
death penalty proponents out of office or to reject legislative enactments through a 
referendum election. This public acquiescence is strong evidence that capital punishment 
reflects the will of the people of South Dakota. 

As noted in Base, States have long explored using lethal injection as a manner of assuring 
humane method of execution. Baze, 553 U.S, 35,42,128 S.Ct 1526-1527. At the time Baze 
was decided in 2008,36 states had adopted lethal injection as the exclusive or primary means of 
implementing the death penalty. Id. It is also the method used by the Federal Government. Id, 
See 18 USC § 3591 et seq. (2000 ed. and Supp.V), 

In South Dakota, the Supreme Court has found the death penalty to be Constitutional 
under both the United States Constitution and the South Dakota Constitution. In this Court’s 
opinion, lethal injection is the most humane manner of implementing the death penalty and 
therefore, it is constitutional under the South Dakota Constitution. 


III. CONCLUSION 

For the reasons set forth above, the Court hereby denies Petitioner’s Writ of Habeas in its 
entirety. 
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ORDER 


ACCORDINGLY, it is hereby ORDERED that Petitioner’s Writ of Habeas Corpus « 
“SX- shall submit Findings of Fact and Conclusions of Law in accordance 


is 


South Dakota, 


Dated this of February, 2013 at Rapid City, Pennington County, 



ATTESTr 

Ranae Truman,' Clerk ofCourts 



deputy 


(SEAL) 


BY THE COURT 


■„> ___ 

Honorable Thomas L. Trimble 

Circuit Judge, Seventh Judicial Circuit 


Pennington County, 80 
FILED 

IN CIRCUIT COURT 

FEB 11 2013 

Rswao (Roman, Clerk of Courts 
By_ ffy .,PsjHity 
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IN THE SUPREME COURT 
OF THE 


SUPREME COURT 
STATE OF SOUTHDAKOTA 
FILED 

JUL 1 7 2013 


STATE OF SOUTH DAKOTA 

, * * * * 

/ 



ORDER DENYING MOTION FOR . 
CERTIFICATE OF PROBABLE CAUSE 

#26673 


Petitioner having served and filed a motion for a 
certificate of probable cause to appeal from a final order entered by 
the trial court in the above-entitled habeas corpus proceeding on 
April 29, 2013, and respondent having served and filed a response 
thereto, and the Court having considered the motion and response and 
having determined that probable cause that an appealable issue exists 
has not been demonstrated, now, therefore, it is 

ORDERED that the motion for a certificate - of probable cause 
be and it is hereby denied v 


CHARLES RUSSELL RHINES, ) 

Petitioner, ) 

) 

vs. ) 

) 

DOUGLAS WEBER, Warden, j 

South Dakota State j 

Penitentiary, ^ 

Respondent, v 


DATED at Pierre, South Dakota, this ••IS&fch day of July, 2013. 




PARTICIPATING* Chief Justice David Gilbertson and Justices Steven L. Zinter, 
Glen A. Severson, Circuit Court Judge Scott P. Myren and 
Retired Justice Robert A. Miller. . 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 






Case 5:00-cv~05020-KES Document 232 Filed 06/02/14 Page 1 of 128 Pag el D #: 2979 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH DAKOTA 
WESTERN DIVISION 


CHARLES RUSSELL RHINES, CIV 00-5020-KES 

Petitioner, PETITIONER’S RESPONSE 

TO STATE’S MOTION FOR 

vs - SUMMARY JUDGMENT 

DARIN YOUNG, Warden, 

South Dakota State Penitentiary, 

Respondent. 


I. RESPONDENT’S MOTION FOR SUMMARY JUDGMENT DOES NOT 
CONFORM WITH LOCAL RULE 56.1 A AND SHOULD BE DENIED. 

Respondent has filed a motion for summary judgment pursuant to Federal 
Rule of Civil Procedure 56. Under Local Rule 56.1 A, Respondent was required to 
submit with its motion “a separate, short, and concise statement of the material 
facts as to which the moving party contends there is no genuine issue to be tried. 
Each material fact will be presented in a separate numbered statement with an 
appropriate citation to the record in the case.” Respondent has filed no such 
statement of allegedly undisputed material facts. 

“The purpose of local rule like Local Rule 56.1A ‘is to distill to a 
manageable volume the matters that must be reviewed by a court undertaking to 
decide whether a genuine issue of fact exists for trial.” Sancom , Inc. v. Qwest 
Communications Corp 2010 WL 299477, *1 (D.S.D. 2010) (unpublished). Thus, 
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li u 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 




Case 5:00-cv-05020-KES Document 232 Filed 06/02/14 Page 4 of 128 PagelD #: 2982 


II. “Method of Execution Challenge” 

Respondent devotes some fifty pages of his Brief in Support of 
Respondent’s Motion for Summary Judgment to an issue which is not before the 
Court. (Doc. No. 215, pp. 111-161). As Respondent notes in the “Procedural 
History section of Doc. No. 215, after being denied relief on the grounds raised in 
his initial state habeas corpus petition, Mr. Rhines “filed his petition herein in 
which he alleged new unexhausted grounds for habeas corpus relief in addition to 
all of the claims he had exhausted in the state courts.” (Id. at 1-2. See Doc. No. 

73 (First Amended Petition)). After extended briefing by the parties, the Court 
entered its Order (Doc. No. 116) denying without prejudice Respondents’ motion 
to dismiss (Doc. No. 77); finding that Grounds Two(A), Three, Four and Ten of 
the First Amended Petition had been exhausted and would be considered on their 
merits; finding that Grounds Two(B), Six(E), Nine(B), (H), (I) and (J), Twelve and 
Thirteen were unexhausted; and staying the petition pending exhausting state court 
remedies of those claims. (Doc. No. 116 at 9-10). That Order was appealed to the 
United States Court of Appeals for the Eighth Circuit, which reversed and 
remanded. Rhines v. Weber, 346 F.3d 799 (8th Cir. 2003). The United States 
Supreme Court granted certiorari “to resolve a split in the Circuits regarding the 

Charles Russell Rhines, vs. Darin Young, Warden 
CIV 00-5020-KES 

Petitioner’s Response to State’s Motion for Summary Judgment 
Page 4 
June 2, 2014 
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District Court’s ‘stay-and-abeyance’ procedure,” Rhines v. Weber , 544 U.S. 269, 
273 (2005), vacated the Eighth Circuit’s judgment and remanded the case to that 
court to consider whether this Court’s grant of a stay constituted an abuse of 
discretion. Id. at 279. The Eighth Circuit remanded the case to this Court to 
determine whether there was good cause for failure to exhaust the claims in state 
court, whether any unexhausted claims were plainly meritless and whether Mr. 
Rhines had engaged in “abusive litigation tactics or intentional delay.” Rhines v. 
Weber , 409 F.3d 982 (8th Cir. 2005). 

After further briefing and argument by the parties, this Court entered its 
Order Granting Motion for Stay and Abeyance (Doc. No. 150), finding that Mr. 
Rhines had good cause for failing to exhaust the claims, that the claims - with the 
exception of claim Thirteen, which Mr. Rhines subsequently withdrew and 
dismissed (see Doc. No. 152) - were not plainly meritless, and that Mr. Rhines 
had not engaged in intentionally dilatory litigation tactics. Therefore, the Court 
stayed the petition for habeas corpus pending exhaustion of Grounds Two(B), 
Six(E), Nine(B), (H), (I), (J), and Twelve in state court. (Doc. No. 150 at 19). 

None of the claims in the original or the First Amended Petition for Writ of 
Habeas Corpus, exhausted or unexhausted, concerned the manner of execution. 

Charles Russell Rhines, vs. Darin Young, Warden 
CIV 00-5020-KES 

Petitioner’s Response to State’s Motion for Summary Judgment 
Page 5 
June 2,2014 
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Therefore the issue of manner of execution, which was included in the latest 
litigation in the state court, and which was discussed at such length in 

Respondent s brief, is not before this Court, and this Court cannot issue any sort of 
judgment concerning that issue. 

III. Ground One: Admission of Petitioner’s Confession 
A. Insufficiency of Miranda Warnings. 

In Ground One Mr. Rhines contends that his multiple confessions were 

admitted in violation of the Fifth and Fourteenth Amendments. Specifically Mr. 

Rhines alleges that law enforcement failed to give adequate warnings pursuant to 

Miranda v. Arizona , 384 U.S. 436 (1966) and its progeny. Miranda requires that 

before a person in custody may be subjected to interrogation, 

[h]e must be warned prior to any questioning that he has 
the right to remain silent, that anything he says can be 
used against him in a court of law, that he has the right to 
the presence of an attorney, and that if he cannot afford 
an attorney one will be appointed for him prior to any 
questioning if he so desires. Opportunity to exercise 
these rights must be afforded to him throughout the 
interrogation. 

384 U.S. at 479. After such warning have been given, the individual may waive 
these rights. Id. But unless and until such warnings and waiver are demonstrated 
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AFFIDAVIT OF MARK DERSHWIt&MD, Pbd>. 


•COMMONWEALTH OF MASSACHUSETTS 
COUNTV OF WORCESTER 


) SR 


l Dr, tarl< DershwiEz, oTkwful age, being ih&t duly sworn upon oitth, state’: 


rwsraTOiia n JrasiwBKTsra-ffflsa} 


'■ case of Moeller v Weber, l have previously submitted affidavits in .this case on 
31 May 2Qil arid 1 ; 2’September 2011.. 

2; lama medical-doctor with aPh. D,.in Pharmacology. A fcme and accurate copy 
of my curriculum vitae is attached as Exhibit A. 1 aft’ licensed to practice 
medicine in the states of Massachusetts and Maine. . : I am currently an 
aneslhesialogdst at tha. University 6f Massachusetts: and I -am certified by the 
American Board of' AnetftiiesiolOgy. 1 a'ih cufrfently Professor of Anesthesiology 




I have done extensive -research and written numerous review articles and' 
research papers on .the use of anesthetics and I regularly practice madtoine.'ln. that. 
Capacity; My research includes the’ study of pharmacodyrwmtoa and the. 

. - t 

pharmacokinetics.of drugs. Pharmacokinetics is the study of flie.tin.ie course of a 
drug, while pharmacodynamics refers to the effects of a drug.. Prior to my 


current appointment at the University of Massachusetts, X was. an Instructor, 



IWW. 
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Assistant Professor and Associate Profe.96.0? at Halyard MedicalSehool, 

A, I have testified as ail eKpeirt witness concerning the pharmacokinetics and the 
phrnmacodynamics .of anesthetic dtugs and other me‘dioatac$. t have teefciHed in 
court as ah expert witness on twenty-fetin' occasiOiis. I have given fifty-three, 
depositions as an .expert witness. The list of cases hi which ! have testified is 
.attached as Exhibit B. 

5. 1 have reviewed the protocols for lethal injection used in the states of Arkansas-, 
Alabama, Arizona, California, Delaware, Florida, Georgia, Kentucky, Maryland, 
Missouri, Montana North Carolina/ Ohio, Oklahoma, South Carolina, South 
Dakota, Texas Virginia, ‘and Washington and by the federal government. Most of 
the states (and the federal govertunent) employ similar three-drug protocols for 
carrying out lethal injection. While the protocols and the jurisdictions differ in 
terms. Of the doses, and identities of the three medications-used, each Of these 
protocols, when implemented as written,, will redder ail initiate unconscious 

quickly and cause die inntate's rapid .;andp'atnless'death, 

6 , I have reviewed a document entitled, "BRM A42(B) -Capital Punishment Final 
Days Frpcedures," dated 13 October 2011 The document contains instructions 
for using eftfter thiopental or pentobarbital as the fust tirug> or as the only drug, 
in the protocol I have be.en. informed by attorneys for- the defense in this c£se 
that-the State'of South Dakota 'intends to use pentobarbital as the.first drug, Or as 
the only drug, in the lethal- injection protocol. Exhibit'C-is n copy of tire analysis. 

. 

lethal injection.. 'Tins analysis demonstrates that the pentobarbital meets the 



'i 


cvyu 
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• ■ 7. The document, fl BKM A.i2(B) // states that 'medications will be administered as . 

• ■ follows in the three-dtug protocol: . 

a. Two Intoenpus qathete^s will'be inserted. V 
' b. . SyrhigSs 1 and 2, each containing 2.5grams of pentobarbital in a volume 
of 5.0 mt, for a total doss of 5 grams/will be infected, 

c. .• Syringe #3 containing 25 njL of saline solution will be injected to flush the 

intravenous line. • 

d. 1 The Warden will confirm that the inmate is unconscious. 

e. . Syringe 4 containing 100 mg of pancuronium bromide in a volume of 50 

• .ntL'will be injected. 

f. Syringe #5 containing 25 ml of Saline solution will be injected to flush the 

. ' intravenous line. . ’ 

g. . Syringes & and 7, each containing 12Q mEq of potassium chloride in a 

voluraeof 60. ml, for a total, dose of 240'will beinj ected. . 

& It is. .expected ' that a 5-gram. 4o.se of pentobarbital Will cause the inmate's etecho- 

. encephalogram (EEG' or recording- of brain waves) to become.flat- This ia the 

• deepest level of anesthesia that can be measured With the brain monitors 

available today, and is much deeper than barbiturate corns, that is tn turn deeper • . 

than surgical anesthesia; ' 

‘9. Pentobarbital -is. commonly 'used to produce barbiturate coma in the attempt to 

decrease the degree df brain damage following he’ad^a^a/ 5 trok $7 andotEer j 

caufees of brain damage, 'It is-also used to prevent brain damage during surgical 

I 

J 


nwl 
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procedures in which there will be the planned arid deliberate interruption of 
hi0.od flow to the brain. . A typical' dosing. regimen for the. institution and 
maintenance of barbiturate'coma# as follows: 

a. Pentobarbital, 10 mg/kg,, {or 800 mg in an average ftMcg adult) is .given by 
intravenous infusion over SQmmutesi 

b. ' .A continuous infusion of pentobarbital at a rate .of 5 mg/%/ hr (Or 400 

irtg/hr iavan average 80-kgadulfc) is given fat 3 hr. 

c. The patient^ BBG is. monitored for the presence, of ^urst suppression/" 

The appearance Of. "bur& suppression'' nix : fcfre BES means- dint tee are 
intermtttcHt periods of electrical inactivity (ie., fhcMfog). 

d. The pentobarbital infusion rate is then, adjusted between 1-5 .mg/kg/hr 
(or 80 - 400 mg/Hr in an average 80-kg adult) to maintain the presence of 
burst suppression on the EEG. 

e. Because this dose of. pentobarbital results in apnea, ie,, the cessation of 



10. Using die above regimen in anS04cg adult, it would'take between 11 - 4l .hr to 

adiieve die administration, of 5,000 mg of pentobarbital. There are two reasons, 
that, pentobarbital is- not given mote, rapidly or At a higher- dose to Induce 
barbiturate^ corns.. .First, the dose regimen described .ip. Paragraph S & adequate 
to. induce and maintain, burst suppression on. 'the BEG. Second, more rapid 
udnunistTation of pentobarbital causes severe and dangerous decreases irt blood 

pressure that might be fatal to the patient . ■ ~ 

11. The use of pentobarbital in barbiturate coma has been part of medical practice 


noifi l 
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from the mid-1970s until the-present d$y» If is neilfegt a novel nor an archaic 
inedM therapy. I have -ad-ached two journal articles, one. from 1979 and die 
dfher from 2010, as Exhibits D and E, respectively, to. demonstrate this point. 

12. The end-point of burst suppression on the BEG 'is- a- deeper level of general 
anesthesia than is needed for any stirgical procedure. Therefore, since die 
protocol for lethal injection described in Paragraph 7 describes a dose of 
pentobarbital for in excess of that used to induce and maintain barbitura te coma, 
and sihqe this is a depth of anesthesia far greater than that needed for any' 
surgical procedure, &nce^000^ 
ihtravfinQtislydo^ndni&stfc/th^ 


13. i4«dosfi of^^/OOO’ls^^^penfob^hW'^ 


ivpreasure to4e 


of., .^hu«> ^though-#ie - 
subsequent admimsfrafrGniolpah'^ 

have -the effect of pajftlyzing the person M ■ 

every 

^hus, ' ’ • . 

even M the absence 1 of ‘the - adminivStiadQn, of . pancm'oniunt - bromide and - 

—"*■- 

would-cause death-in almosteveryone. 


f)C>37'l 

Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 




6 


14.. Pentobarbital is the most common agent used in. the euthanasia of pet cats arid 
dogs by veterinarians. The usual close is 40 mg /kg. The rise of a dose of 5,000 
mg in. an '80-I<g inmate as pad.' of the lethal mjeerion protocol is greater .than a- 
50% increase as compared to the do.se used in animal euthanasia.; 

15. Therefore, it is my opinion to a reasonable degree of medical certainty -that- there 
is an exceedingly remote chance that a condemned inmate to whom $,Q.l}0 mgp£ 
pentobarbital is properly administered pursuant to the lethal injection protocol 
of the State Of South.Dakota would experience my pain arid suffering associated 
with-the administration of lethal doses of pancui'di'uum bromide and potassium 
chloride. • • * 

. 1$, • -An Inmate sentenced to death hr South. Dakota may tinder some circumstances 
'elect tire two-drug protocol, The two-drug protocol .1$ identical to the procedure 
■ described in Paragraph 7 except that the syringes- of potassium chloride afe'not 
' injected. It is my opinion to a reasonable degree of mediad eertainty that- there is 
.an exceedingly remote chance that a ccmdenme.d. inmate to whom S;QOO mg, of 
pentobarbital’ is -properly administered pursuant to the lethal injection protocol 
of the. State of South Dakota would experience any pain and suffering associated 
with the administration of a lethal dose of pancuronium bromide. 

17. An,inmate sentenced to death in'South Dakota maytmdfir some circumstances 

elect the one-drug protocol.. In tins protocol thfeinmafe is adminktered a 5-gram 
dose of .pentobarbital alone. It is my opinion to .a reasonable degree of medical 
certainty- that there is an -exceedingly remote dtance-that a condemned. ffmateTo"‘ 
whom5 y O.O0mg of pentobarbital is properly administered pursuant to die lethal 

* 
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■injection protocol tif the State of South Ddrafc-wwW aqWtefie* Ay P ain ‘^ d 
suffering, 

I beiiig' compensated air the ral-e of $450 per hottf- _ * 

/; , 

pukther affiants aibthndt. • 

Dated this 9* day of February,,2012. 



Sttbacribed w4 sworn to Wore rna this of February, 2012, 



—:— --;r-—--- - 1 — 55551 
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(No Exhibits Marked By Reporter.) 


Mark Heath, MD, 

THE VIDEOGRAPHER 'niisssDVDNa I 
of the video deposition of Dr. Mark Heath In the 
matter, Rhlnss vs. Weber. This deposition is being 
held at 52 Duane Street, New York; New Yorkon 
December 1 at, 2012 al approximately 9:53 am. 

My name is Marcelo Rivera from 
AJtierson Court Reporter. 

Will lire present counsel please 
Introduce themselves, for the record, 

MR FULTON: Neil Fulton, Horn the 
Federal PubHtf Defender's office, ibr the plaintiff. 

MR SWEDLUND: Paul Swedlund, flw 
South Dakota Attorney Generals Office, for the 
defendant. 

THE VIDEOGRAPHER: Will the court 
reporter please swear in the witness, 

MARK HEATH.M.D,. having been fat 
duly swota by a Notary Publio from d« State of New 
York was examined and testified as follows: 

DIRECT EXAMINATION BY MR. FULTON; 

Q. Can you strut out by telling us your 
name? 

A. My name Is Mark Heath. 
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L Mark Heath, MIX 

2 as Dr. Heath today, and not be so Informal as to call 

3 you Marie. Can you tell us how youte employed? 

!. A J’mannnesthcsiologisr. I work at 

5 Columbia Univcwlty Medical Cellar in Now York City. 

I Q. I want to go back tluough your education 

7 just a little bit Perhaps the easiest way to do is 

8 that you have in front of you something marked Exldblt 

9 3. What Is that document? 

10 A It's my curriculum vitae. 

L !• Q. Can you tell us die highlights of your 

12 professional education. We don't need lo go all the 

13 way back to high school, but where you did your 

14 medical education and residency? 

A, I did my medical education at Univwsfiy 

16 oTNorth Csuolinnin Chepel Hill. Alter that 1 did a 

17 one-year internship In internal medicine in Washington 

18 UC, and then I did an internship in anesthesiology 

19 rtt Cblumbla University Medical Center in. New York 

20 City, Itheti did a fellowship lhat was a mixture of 

21 research and specializing in oandinu anesthesia for 

22 about d year-and-a-holfi again at Columbia. And then 

2 3 [ joined the focufty of ColumblaUniversIty as fin 

2 4 itnestliesiologlst find a staff member of the hospital. 

Q. Whan was that, dial you Joined the 


2 (Pages 2 to 5) 
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1 Mark Heath, M.D. 

2 A, Ccrreci, ■ 

3 Q. Sofbronewy totitoikabouti^you ; 

4 coirid have a contaminant that made the process < 

unintenctecfiy painfii! or improper on the way to death £ 

5 or somethingtost happens after an interrupted 6 

7 execution? 7 

8 A. Right. s 

9 MR. SWBDLTJND; Can I ask a question, 9 

10 Were you fa Iking about introduction of a contaminant io 

11 fit whut stage were you talking about? 13 

12 Q. Doctor, we're not talking about you 12 

13 being the expert on how and when the drop are 13 

14 compounded, ooirccf? 14 

1.5 A. Correct, I think that's conect 15 

15 That's up to you, but yes, jg 

17 Q. But you have in your practice 1 ? 

18 administered compounded dings? 18 

19 A Fvc administered drugs where JVc mixed 19 

20 the drug myself and I've used drugs that have been 20 

21 compounded by the pharmacy at the hospital 21 

22 Q. Okay. And to sort of address Paul’s 22 

23 question, I mean, yon have some understanding of how 23 

24 the compounding process works? 2 4 

25— —A.. .Ye g ._. . ? c 


1 Mark Heath, MD. 

2 Q. Toll us a little bit about points in the 

3 piocess where based on your experience you sea the 

4 potential for contaminants potentially to be 

5 introduced? 

f, A. Well, it can happen anywhere ftom tha 

7 assembly of the ingredients fibr the actual chemical, 

8 the turning or synthesis that those ingredients Into 

9 the chemical that is going to be the drug the 

10 shipping, handling, storage of that chemical, then fee 

11 preparation of that chemical, toatohanlcal which is 

12 going to be the drug, into tire actual package drug 

13 form, and then the transport of that to the place of 

14 storage or place ofuse, Problems can happen during 

15 storage after It’s removed from storage, Problems 

16 can happen during the drawing up of the drug Into a 

17 syringe at its point ofuse. Basically anywhere in 

18 toe full chain from the procursor molecules Involved 

19 in toe synthesis of the chemical throughout tire 

2 0 process oftuming that chemical into an actual drug 

21 and the handling oftlie drug in preparation for 

22 administration. 

23 Q, To be fair in drawing toe boundary abort 

24 your opinion, you are not identifying aspeciiic point 

25 in South Dakota’s protocol where you're saying there 


Pag© 20 * 

Mark Heath, MI). > 

1 will bo a coisamlnimt introduced, youtejust saying 
ifs a potential that exists? • 

A, V«. 

Q. And ifaa potential that can makefile 
execution less Jtumste? ‘ : 

A, Yes. : 

Q. Lefs ©Ik, specifically, If we can, 
about the drug pentobarbital, Is that a drug that { 

you're femlllarwrdi? ; 

A, Yes. 

Q- Teli us a little bit about what it is? i 

A. It's a drug in a class called \ 

barbiturates or barbiturates, TIw spelling is the 
same but people pronounce it differently. 

Barbiturates m drags that when fhay reach toe bmin : 
cause depression of toe brain, and iffiie/re given in f 

sufficient dose wilf cause drowsiness and tlien \ 

unconsciousness, . 

Q. Ts It a drug firm you administered in : 

yourpractioc? 

A, i have, yes, ; 

Q. What is it typically used for in 
anesthesiology? \ 
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1 Mark Heath, M.D. 

2 anesthesiology. The main use would be inn clinical 

3 situation where there was a need to greatly reduce the 

4 activity of toe brain because either the brain lias 

5 received trauma or Is going to be subjected to lijjiny 

6 as a result of a surgical procedure, 

7 Q. In terms of its operation, can you 

8 compare tire speed, fire nature In which it operates 

9 with other barbiturates a tittle bit? 

10 _ A. Yes. Batoiiumteaiu^ 

11 totookss^^ 

12 thcirai^c«vm>d ^iK>v/'loj)gthey esoertth^f setiori, 

13 Sotoeclasse^toere^aredifferanlwaysihatpeoplo 

14 do it^bift typically .toey,.talfc.ftooutultra8fror^ 

15 uItra^sNGtingbarbitetes,»andtiien short^cting 

16 ■ b&rbiturflljes^andmediurT^Bcdf^'baj^iKiraieiiand 

17 ^pentobarbital,is 

18 typl^ly-put.intofiie'short'or'medlunvacting 

19 catepriwdepend^^ to 

21 . Q. And being a short or medium-acting 

22 barbiturate, what doss that mean in terms that a 

23 layperson can understand in terms of its cflecton tire 
2 4 person Ihafs being anesthetized? 

25 A. Illjtj3'st^by'coniparingultra*shott 
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1 Mark Heath, MIX. 1 

2 •anrtuIbB-Mf^ngbarbJfuratwWhich^iiiMei' 2 

3 tft&'bjfiiifvety quickly in a matter of teriths'of 3 

4 secondhand-vrfii-also leave tie brain very quickly 4 

5 ©dbe^kenupliycitherpaits of the bocty,fh;e-fet S 

6 twosofthebociy, By contrast - and those dnigs 5 

7 would be the class of drug would bo ihiopemat, for 7 

8 example* and another would be adnig called 3 

9 methohexfial, ’By^orrtmst,'penCoba;bital-isslow&'.to 9 

10 take e&bst-cndlasts'ferlojigerr So-insteaffaf 10 

11 v^ngoffHaEnatttr^oftt-coupltofmiiiutes, 11 

12 pentobarbltalwuld ^pically last-for hours, 12 

13 Q. You have reviewed the protocol and have 13 

14 an understanding at leasts paper level of how the 14 

15 State of South Dakota intends to use pentobarbital as 15 

16 a lethnl Injection ding, yes? 1 & 

17 A. Yes. 17 

18 Q. And tall us a little, bit based on your 18 

1$) training and experience how that drug would operate In 19 

20 an execution carried forward with no outside problems, 2 0 

21 it goes according to plan, so to speak.? . 21 

22 A. Just to bo dear, IVenewi' seen it "■'22 

23 used in an execution, so Fm a littie bltspeculating. £3 

24 But 1 hove read about executions wbere it’s been used . -24 

15 _aiKiljmspeailflt&lK^^-21L 

Pags 23 

1 Mark Heath, M,D. 1 

2 barbiturates and pentobarbital and human physiology 2 

3 and drag interactions in generalv^Iffoeintcndcd 3 

4 dose ofpentobarbital-we«:to:be successfully _ 4 

5 deliveredhitordraciroulBlIo^.ofa,^person mdca«ied 5 

6 ^thttif'braindrrthJSfloselfwcrUJd etc 8 

7 ‘ d«pre«Ionofa]i tfaj^bralSFSWivlt^suDlvthai^there 7 

8 'would ; l«-Fwo!eclricalactM^ B 

9 whatsoevcr.sThccleolrieal-activlty-ofthobrain^ 9 

10 sistAinsmmy-imper^ ^ 

11 parti ouiar'itisitstainectircspirationjJiieTrhythivijc 11 

12 - brejathing*'^^ Ml ^ :< ^ 0,a Il ; tHe ttmeand \vlte« 12 

13 t6&arbttaJ'OT liftybar bllurStewoul dstop- ai! 13 

14 14 

15 foeTfispfratoty drive. It.would^tdp bteathingfrom 15 

16 occurring. When an animal or person doesn't breathe 16 

17 then after a period of several minutes the brain 1 > 

18 starts to sustain injury from lack of oxygen and then 18 

19 - it starts to sustain permanent death of the neurons, * 9 

20 which we the cells that cany Information to the 20 

21 brain. At some point after a number of minutes tlw 21 

22 neurons in the brain will be foevereibiy dtwiwged 2 2 

23 and/br dead, the condition that we call brain d&ath, 2 3 

24 • and that Is legally a type of death, afoim of death. 24 

25 It's possible foot tho heart might be still sustaining 25 


Mark Heath, MD, 

activity, but at that point tho person would be 
legally dead. 

Q. in-otlraisSsSi^it ofcompoundingyou 
mentioned tiie potential fobs ding to bo less 
efficacious than itshopld;'Now,based onyour review 
of the protocol if it—how would the administration 
of a less than appropriately efficacious amount of 
pentobarbital niaiufestto result In an inhumane 
execution? 

A, My concent would bo that the prisoner 
would be administered a doso flat would impair 
respiration or temporarily prevent respiration, but it 
does sub-lethal and did not effectively kill the 
person. And In that instance, which happen in 
barbiturate overdose, when people try 10 commie 
suicide or accidentally Ingest ft or ingestion 
barbiturates for illicit recreational purposes, die 
person am spend a period of time breathing 
inadequately or not at all, but it is not such n time 
thatthey actually die from that Mien the drug wears 
off the ixrson can be left with a brain injury or 
brain dftmasecralso iqjuiyto other organs in die 
body, 

_ Q. So you wtiuJd -endjJOlnjiihuatlfliu^^- 

Page 25 

Mwlc Heath, M.D. 

a person had received too little or not effective 
enough pentobarbital to actually complete rite process 
of killing them, but too much to simply anesthetize 
them so they con bo simply brought bock of the 

anesthetized state? 

A. I'm sony, can you say that, again, Not 
enough «• 

Q. Yodvc given too much to them to Just 
anesthetize thorn and not enough to kill them? 

A. Yoi/vo given them en amount that would— 
bo anesthetic, they probably would be unconscious and . 
iKitftel anything, They would be not breathing vety 
much, vay low amount of respiration, They would be_.. 
in that state for a period of time until the drag wore 
off. And when the drug wore oS'they would bo left 
with brain Injury. 

Q, rf I can have you look at page 4 of your 
September 13th, 2012 declaration. It's Exhibit 6, 

You mention in paragraph 60, tliat as a medical 
practitioner, yon would be, quote, highly reluctant, 
close quote, to use tut anesthetic agent that would be 
handled and compounded in the manner described ami 
complicated by the SD DOC 

When you make that statement I assume 


7 (Pagos 22 to 25) 


Aldorsoti Reporting Company 
l-80WFOR-DE?O 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 



Case 5:00-cv-05020-KES Document 215-63 Filed 09/05/13 Page 17 of 65 PagelD #: 2393 

Mark Heath, M.D. 


New York, NY 


December 1,20 12 


Page 62. 


1 Marie Heath, M,D, 

2 here today, do you hold those to a reasonable degree 

3 of medical certainty? 

4 A. Yes, Ido, 

* Q. And youVe had au opportunity to review 

5 before today Exhibits 4,5 and 6 which are your 

7 declarations in die Moeller titfatfon? 

8 A. Yes. 

9 Q. The opinions expressed in there are also 

10 to a reasonable degree of medical certainty? 

11 A. The medical opinions are, yss, 

12 ~ • • 


- • * *»»»•» mm J •*»* 

, Q- Although weVe not gone through them all 
13 today, based on your review you still hold the 

opinions expressed In Exhibits 4,5 and 6? 

A. Yeah. Except where I provided more 
'16 information and changed it as to the more recent 


[17 

P 8 MR. FULTON: Doctor, those wo the 

19 questions l have. Mr. Swodfund is going to have 
'2 Q some questions he's going to ask you, too, 

41 MR. SWEDLUND; Could we take a break. 

22 THE VTDEOQRAPHER: Hie time Is 

23 11:19 am. and we're going off the record, 

i 24 (There was a break in the 

|25—pmcm-fhgg)_ 
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2 Tire time is 11:37a.m. and woVo back 

3 on the record, 

4 EXAMINATION BY MR. SWEDLUND: 

5 Q. Doctor, I warned to cover something: with 

6' you here that T wean* entirely dear on. You are 

7 opposed to the death penalty; is font correct? 

A The way jfs (whig practiced in the 
^ United States now*, yes, 

10 Q. Well, your opposition goes beyond just 

11 how it's practiced, you oppose foeveiy idea of the 

12 death penalty? 

|13 A, You know, I don't really think about the 
i 14 extracted idea of the death penaltyjust vvliat I see 

15 font participating in this litigation and by, when 1 
!16 read about many of tile cases I think that society 
17 would be better offif we did not do this. 

[18 Q. So clarity then for me please, doctor, 

19 Areyou saying tlatyou oppose Itonly as it fs 

2 0 ■ practiced oryou have a deeper moral opposition to foe 

21 death jsgnalty? ^... 

22 A Opposition isfo^ wrongwoid Ihflvea 

23 lot oftouesms about-ifbeoause I fed thaUCs'hard 

24 to know with certainty in all cases that it's really a 
|25 guilty person on death row, . 


'10 

11 

[12 

13 

[14 

15 

16 
17 
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Q. So Pm going to look at your testimony 
in a case that you gave, the Evans versus Star case. 

Do you recall testifying In thatcase? 

A. What state Is that? 

Q. That's to Maryland. 

A, Okay. 

Q. You wore asked; do you disapprove of | j 

execution in general. And your answer was; yes. 

Qu relion; So all manner of executions 
that have taken place legally in foe United States 
you disapprove of? 

And you say: Thu only qualification 
Is that I think there's theoretical exigent 
circumstances where 1 think it might bo necessaiy to 
execute somebody bscauso the alternative would be 
worse. Bw putting that theoretical situation 
aside, yes, ife correct that 1 at the present time 
do not approve of elected executions ofpeople, 

Is that still your position today? 

A Yes. 

Q. Orhave you changed it? 

A. I’m sure it’s, it’s a flufd thing but I 
agree with those statements. 

-Q.—AsakLiniiftHiymj^ejiQyioLtf^_| 
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2 testifying m that case? 

3 A. You have to tell me wlinr. stare it was, 

0. Ohk). 

5 . A I don't specifically recall, but by foot 

6 name, but I'll accept that, 

7 Q. And you wen: talced: As it currently 

8 exists you ai e against the death penalty I n whatever 

9 foim It exists at thfo time. 

10 Answer: Fra opposed to tire carrying 

11 out offoo death penally. 

jlZ Question: Then that would be foe sonic 

13 »o matter how painless it would i»? 

1 4 Answer: That's correct Even [fit 

P 5 were dons in a completely painless way I'm very 

16 uncomfortable with killing a person in any my, 

17 Thai was a statement you male In 
j 1 ® Rivera. Do you remember that now? 

19 A. i don't remember it, but I agree with 

20 it. 

21 Q. You agree with It? 

22 A Yea 

23 Q. So yow misgivings about tits death 

2 4 penalty go beyond merely how it is performed you have 
25 a moral objection to it, as well? 
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A. Pm not Rurc/moral Is foe right word for ’ 
it I don't think fiat as it's{Sumsntly-praotigSS in 
Iho U.S. or prabebly anywhere else in the world, 
although f don't really know abfoit its practice 
elsewhere, i think it's ft mistake, 

Q. And you were asked: You never found an 
acceptable lethal infection protocol for homan beings? 

And your answer; That's correct 
Is that still true today? 

A, Yes, South Dakota Is belter tlien (Its 
great majority of other jurisdictions, but it still 
has flow and they’re correctable and they should be 
COlTWCKl. 

Q. Rut you hava to this day you have naver 

ihitnd a letliai Injection protocol that yon considered 
acceptable? 

A. Not for humans. Forvetadniuy 
!i9 euthanasia, yes, Ini for iothnl JfijBcdoiVas ban been ’ 

[20 carried out for legal proceedings, no. / 

Q, Whether your objection^'the dcaiii 
penaity la moral or merely to the mechanics of It. do 
your opinions about the death penally In any way color 
your objectivity about your review of protocols? 

p-A*-. _ 
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I might have hut the definition pfsubconscious bins ) 
is one cant know when one has one. So I uy tq...... * 

eliminate conscious bias as much as'pbs3iWe76ut I 
castf speak to subconscious bias, because anybody who 
claims they can doesn't understand what that is. 

Q. So soma bias may enter into your 

8 evaluation of a protocol or how ifs used? 

9 A. Yes, subconscious bias certainly could 
U0 he there, 

11 Q. Doctor, ifl undeistand your position on 

12 tills as well fi-om your previous testimony, it's your 

113 belief that a surgical standard of care appli&r to a 

14 lethal Injection proceeding whether ifssjie ding or 

■* “ three drugs? 

A, i wouldn't use foe u;ord surgical / 

standard of care. Clinical stondard-ofcare'should 
cpply If one wants fo have the same reliability as a 
dfnfcal procedure, 

Q. Let me ask ft a different wtiy. Do you 

believe that the persons who perform a lethal 
|2 2 injection should be held in the stun© standards as 

persons who administer wuMlhesfa in the operating 
room? 

A, Not necessarily. But for the key prats 


Mark Heath, M.D. 

of it in term of assessing - of preparing foa drugs, 
admimjteringthednigSj setting up the equipment, 
monitoring the effects ofthe drags said being able to 
detect and intervene if a problem is occulting, then T 
think they should be held to that standard. 

Q, B Kama you said in some of your answers 
foal; for example, the pusher and 1 don't mean to use 
those toms to denigrate what he does and I use than 

10 because foey bring ciarily to foe role that foe person h 

11 plays; but in reference to foe pusher you stated that 

12 this person wouldn't have qualifications to be hired 
in adinicaJ setting, Do you recall saying font? 

A, I don't specifically recall ii, fautl 
age* with Iras yon say it now. Doyou mean in this 
deposition here or the affidavit? 

Q. Yes, 

A. I agree with foa statement. 

Q, Areyou aware ofcase authoritjaa which 
state that a lethal injection is not a medical 
procedure and is not held to fooso standards? 

A. I think you mean by case authorities 
legal decisions? 

Q. Correct. 

—A._-£Msp«ilicaily. 1 nndftrcfgnritfir._ 
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general tamework that you’re talking about. I know 
legislatively some scales have explicitly curved out 
foe activity asbefog deemed a medical procedure. And 
I believe, although I can't think of any specific 
examples of courts where they do riot view It as b 
medical procedure, bulk's also my vlow that whether 
or not something Is a medical procedure exists both as 
a legal pdfnt of view and also as a medical point of • 
view. .And this Is an example of using medical 
procedures to cany out in Ideally orfoe intention of 
a euthanasia, which Is a medical procedure. 

Q, So lo foe extent foe courts have said 
that optimum medical standaids do not need to apply hi 
a lethal Injection setting, you would disagree with 
those opinion!? 

A. I'm not sure that courts ray that 
: 18 optimum medical standards don’t need to apply. You 

19 have to give me a specific example. 

Q. Well, font - 

A. Optimum medical standards donl apply 
anywhere, 'nicy don't apply in medicine. It's always 
below optimum Iimedbliwi 

Q. Bui to foe extent font conns have said 
(hat a lethal injection is not a medical procedure, 
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1 Mark Heath, M,D. 

2 completely inappropriate to participate in the- 

3 procedure as has been evidenced in numerous ieihal 

4 injection cases around the country. 

5 Q. Now, in Ba 2 e, the Supreme Court believed 

6 that a pro vision requiring the Wring of a peison with 

7 one-year professional experience, and la's talk about 

8 an EMf since that's what South Dakota lias used, so an 

9 EMT with one-year professional experience with tint 

1 0 provision was adequate. Do you know what South 

11 Dakota's protocol provides? 

12 A. In terms of professional experience, two 

13 years. 

14 Q. So South Dakota's protocol requires more 

15 experience than the Baze, than the provision approved 

16 InBnze? 

17 A. Correct. 

10 Q. Now, doctor, I would like to have 

19 something on die record here. Could you just, explain 

20 anesthesia and pariioularly in (Iris context, I^t's 

\Z 1 say someone is given 5 gam dose of pentobarbital. 

2 2 Wliaft the body going to go through, assuming that 
2 3 it's all successfully delivered, whaftj going to 

24 happen to die body? . 

£age 79 

1 Mark Heath, M.D, 

2 p the arm, it has to it is canied by the cumulation 

3 i to Hie heart. Heart actually has two sides, the right 

4 Side and tiro left side. The right side of the heart 

5 will pump tire Mood tltrotigh the lungs. The drug will 

6 fw be pitmpftdthrouglitlw lungs, and return to the 

7 side of the heart. And then die left side oftho 

8 dwarf will pump the bfood which now has the drug in it 
S Ihroughoitt the body, including in the case 0 f 

10 jpentobaJ'bltai, tlio thing weYe interested in Is It .1 

11 Jeing carried to tire brain. So it-will flow in tire 1 

12 .blood Into the vessels In the brain and then it will 3 

13 $rave! out of the blood vessels across the wail of the 1 

14 ©loot! vessels into the tissue oftho brain. It will 1 

15 men bint! or stick to molecules on die surface of 1 

16 |euronsm the brain, andns a result oftliat those j 

17 neurons will stop firing electrical activity. In the 1 

18 tjoses that are being talked about here, it all gois in 1 

19 $nd circulates as planned, that will shut down 1 : 

20 basically all electrical activity or all detectable 2 1 

21 Electrical activity hi die brain. 2 : 

22 Q. Let me jump in hero real quick. Atwlmt 2\ 

23 point does the inmate lose consciousness? 2" 

24 . A. In the sequence that I gave, itfc as lira 24 

25 drug is passing from the blood vessels into lira tissue 25 
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2 of tire brain as it binds to tire neurons It begins to 

3 depress die functioning of those cells and depress the 

4 electrical activity of the brain and tha fintciioning. 

. 5 of (he brain, Solhai's tiro point where the brain 

6 begins to be disrupted end at some point the 

7 disruption, bioomos severe enough that consciousness is 

8 noUustatned 

9 Q, Once die liunate loses conscionsncss tire 
1.0 inmate no Wngcrfcbis or is conscious of pain? 

11 .A, Well, that’s not accurate. The pawn 

12 who's been rendered unconscious by a sedative or 
L3 oneathetfo drug, ff they’re not deeply anesthetized 

14 can be aroused by pain just as in an analogous way to 
.5 hDwtt sleeping person enn be, sleeping in a conscious 
S person can be aroused in that state and then __ 

7 experience pain. 

8 Q. But that's more in titocircum, stance of a 

9 surgery where you’ve had a titrated dose. I'm talking 
C about a 5 gram dose of pontobarbital hew, No one is 
l going to wake up from that, are they? 

5 A. Right i thought we wore talking oboui, ^ 

J you asked me at what point in tha process do they lose 
l consciousness During die process their loss of 
L_ m wg, wn s&W are notin a 

, Page 81 
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state of deep unconsciousness where they're 
uharauseble. Thts/re initially in a stale oflighi 
unconsolousncss where they can still be moused As 
the drag’s concentration of die brain tissue inererscs 
their level oftmcomclomness will getdeeper and 
deeper and by that I mean will become increasingly 
difficult to arouse and then impossible to uroise, 

Q- So certainly by the time that 
resplratoty west takes place the inmate is in an 
an esthetic state of or surgical piano of anesthesia 
mid no longer capable of being In pain or being 
consciously aware of being in pain? 

A, I don't want to quibble about the 
language bocameyou said at tiio point respiratory 
wrest tas - what we sec with pentobarbital Is 
cliange in respiration. And then you don’t Imow what 
tho lost breath b unlit some period oFtlme oiler it 
is takenwSoiPyouwnnl ; to callrospIiritOiy aribst 
somethlngwfsrosayfiOsecomia te ths timo liieyrenot . 
^hreflth In©-nnd-Ave’l i cull-that reaplrfitory-cuvcst, 
thon l'fl ogres with that, in this context. Right at 
the time where they're taking halting breaths or 
yawning or snoring, we don’t know that's respiratory 
arrest until offer the Diet. When they are in that 
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2 anwtheiisl, for example, vei y few am able to Jo 

3 administering dnt^ Bud detect assessing levels of 

<? sedation and unconsciousness. And if foayVs properly 

5 positioned, they'll bo able to know Ifihihgs ns done 

5 wrong. 

? Q. How about an EMIT? 
i A. Again, m had EMI's in general typically 

> arc rot specialized and experienced in assessing 

> levels ofsedation fiom anesthetic drugs, but fi ts an 
activity that they sometimes confront because 
sometimes Ihey am called to a situation where a 

. person has token en overdose of drugs or alcohol. 

Q. Well, the •* In the letfraJ Injection 
setting, is the necessity of experience measuring 
anesthetic depth very important when you're only using 
acne-dnrg pentobarbitel protocol? 

A. You don’t have to call ll anesthetic * 
depth, bat being able to assess the level of 
intoxication, die level of sedation, the level of 
Impairment of the nervous system flmctiomng, yes, 
thafs important. 

Q. Why is that Important If tlta inmate has 
stopped breathing within 60 seconds, wiry is It 

Page 87 
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with measuring anesthetic depth? 

•A. •If-in’fect-.duyhavestoppedbreathing 
withtn-<50 seconds-fhett you're right Aere \vouldnohbo 
a-needffer'ihat in-the case of the single-drag 
protocol -using-'R barbiturate. 

Q. But if they haven't stopped breathing - 

A. You have to understand that shallow 

breathing can be missed by a person who is 
in experienced, So this is sometimes a problem even in 
veterinary euthanasia, with inexperienced 
practitioners that they foil torecognia? Med 
euthanasia procedure. 

Q. If the procedure felts, what do you do? 

A. If the procedure is in the process of 

failing, in other words, I presume you mean by that 
tire prisoner Is not dead, the procedure calls for 
more, for one more round ofpentobarijilal to bo given, 

Q. Eight You justglvemore drag until It 
takes, cornel? 

A. Not until it takes. They have set for 
one more round of dreg and (hereto nothing specified 
for alter that And 1 think it would, everybody would 
agree if the first round hadn't worked then I would 
have to be very concerned that there was something 
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wrung with the (hug itself or the administration of 
foe dreg that something was not going right if ss we 
discussed if5 grams didn'Uead to comatose state 
with no breathing, did not lead to death, then 
something Is wrong In the process somewhere, 

Q. So if the first round didn't take it 
might be because there wasinfiltration and not an 
inadequate dose- 
■ A. It could be- 

Q. Just answer the question I asked, That 
mlghtbe one reason that the drug didn’t work because 
it infiltrated - 

A, Circulation yes, 

Q. And another reason might be because tbs 
drug wasn't sufficiently potent? 

A. Correct. 

Q. Any other reason? 

A. The tubing leaked somewhere, so itfsnot 
on the tissue, it's on the floor. 

Q. Bit people are goingto res if there's a 
puddle of medication on the floor, right? 

A, I don’t know, They might miss it. I 
dont know If ills leaking fiom right at the hub and 
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then you might not see It. 

Q, So those we the three possibilities for 
why the inmate might not expire as quickly as you 
would expect, It could be because there's leakage, 
there Is tt sub-potem drug or infiltration? 

A, We’re talking about tilings going wrong. 

They tlkfnl tajeotfoe dose, they decided to take half 
of It home and heve fen with It. Or the powder that 
was, they thought they were mixing was, or the 
solution they thought they had was pentobarbital could 
be substituted by someone who wanted to take It homo 
amUravefunwitltIt. Thereareevwiotyofways 
foal fix what one factually doing. 

Q. But In lemis of the adequacy of the 
protocol, doctor, that's what we're talking about 
here, the protection afforded by first of all foe 
presumption that people are going to do their jobs, 
and foe amount of drug tlar to called for In foe 
protocol, namely 5 grans, those protectloas would 
provide reasonable assurance that foe Individual would 
be executed by a humane and painless process, would 
you agree? 

A, Pretty broad question with a lot of 
compounds, hue I certainly agree If the protocol Is 
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n . , , Page 70 

Let me ask you this, do you agree with 
that: or not? 

A. 1 would need to see the context In 
which It was said, The definition of death Is - 
there are many operating definitions of death, and so 
for It -1 agree that It would - If three grams of 
Thiopental were effectively delivered Into the 
circulation It wouldklll the person. Would they he 

iu /»A f . 


9 dead In 60 seconds, I, in just a general proposition, 

10 disagree with that, but I need to see the context of 

11 how the language was phrased, 

12 Q. Olcay, 

13 if-he:dldn ! tdo-anythfngto^S4SGitate 

14 tbfim / - l they,would., wl th--^ctainty,dle, -TfeaTethaI 

15 dose^fThlopantalr—Imto 

16 Tthlpk'60»seconds.ls-on : the-.earlyslde-for the 

17 ^majorityof human'bafngs. 

16 Q. Well, you've seen-Dr. Darshwftz's 

19 report; haven't you? 

20 A. ‘ Yes, 

21 Q. And Dr. Dersbwitz says that there's a 
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good possibility that an individual who Is given 

three grams of Thiopental could be - could be dead 
within 60 seconds? 

MS, GERAGHTY; Aid again, I am going to 
object to you asking him questions about- 
THE WITNESS} I don't recall hint 
specifically saying that In his report, but! 

. think that's similar to what I'm saying, In 
some peopte>l&^ouIdstop,thelr.heart 
baslGally^soomasUtls perfusedvWlth .the 
..muscle.oifhe.heart,-.which, depending: on .the 
rateoHnjectlon, all that kind of stuff, 
couldbe'60 seconds,. 

But 1 also think that In many - and 1 
had said ft before getting evidence, before 
actually seeing EKG records and stuff like 
that, 1 could have gone along wJth that 
statement, but now I've seen evidence that 
doesn't-- would not normally be available or 
Isn't available to other people that leads me 
to disagree with a sweeping statement that It 
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things that you mentioned. If you don't care about 
doing that, it Is, In my opinion, reasonable to give 
a dose that If it’s effectively delivered-wll! ensure 
a surgical pint of anesthesfa in everybody, 

By not titrating what happenes Is If 
something occurs, If not all of the dose goes In, 
than you put some groups at more risk than others. 
° Now / do you belfeve that the Injection 

9 of the potassfum chloride stops the heart and kills 
ID an Inmate in a lethal Injection situation; is that 

11 correct? ’ 

12 A. In the great majority of executions 

13 that Is what actually stops the heart, it’s the 

14 potassium. 

I s Q* And why do you believe that? 

ID A. From reviewing EKG records and In 

17 conjunction with witness descriptions and logs hard 

18 data, the best data that we have from executions, 

19 which again, Is not collected in my opinion In a good 

20 scientific fashion, but it’s the best we have and 

21 It's pretty good 
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Pass 72 

• would certainly cause death in 60 seconds in 

everybody. 

BY MS. MUtLALLY: 

Q. Do you think It would take a little 
longer perhaps In some people? 

A. I’m sure that It does take longer In 
many-' In most people, 

Q. AH right. Now, you don't mention In 
your report stall titration of any of the drugs? 

A. I think that’s right, yes, 

Q. Do you think titration Is at all 
relevant In lethal Injection since the goal is to 
execute the individual? 

A, Could you define what you mean by 
titration? 

Q. Changing or selecting an amount of a 
drug given based on an Individual's sex, height, 

weight, age, things like that? 

A, It's slightly complicated. If you want 
to get every prisoner the Identical safety margin 
then you would need to factor In those types of 

Paga 73, 
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For the Defendant: Charles L. Wille, Esquire. 
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States, District Judge. 
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TABLE 

THE COURT; All right, Mr, Sweeney, you may be¬ 
gin your direct examination. 


MARK HEATH, M.D. AFTER HAVING BEEN 
FIRST DULY SWORN, TESTIFIED AS FOL¬ 
LOWS; 


Case Type; Civil Rights & Constitutional Law » 

Section 1983 

Jurisdiction; S.D.Ohio 

Nams of Expert; Mai.k IS. Heath, MA 

Area of Expertise: Health Care-Physicians & 

Ilealfih Professionals »AnesfhesioIogist 

Representing: Plaintiff 


DIRECT EXAMINATION 
BY MR. SWEENEY: 

Q. Good afternoon, Doctor. Please state your name. 
A. Mark Heath. 


Appearances of Counsel: 

f ? or the Plaintiff’: Timothy F. Sweeney, Esquire 
John P. Parker, Esquire. 


Q. What do you do for a living? 
A, I'm an anesthesiologist, 

Q. And where at? 


A. In New Vork City, at Columbia University. 

Q. Tell the Court, jf you would, about your — you 
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Q. That kind of transparency, do you see that In 
other states, at least some transparency where you 
. can review the process to know whether the execu¬ 
tion was, you know, what - medically at least make 
some judgment as to whether it was humane or not? 

A. Well, there are states where f believe there is a 
conscientious physician assessing anesthetic depth 
throughout. That doesn't prove that they're not de¬ 
liberately misleading, but I am willing - you know, 
I fully accept that a conscientious physician is go¬ 
ing to bo doing their job cud ensuring that the pris¬ 
oner is anesthetized, 

Is it a total guarantee? Mo. There are no guarantees 
in life on anything, but I think it certainly meets 
any reasonable standard. • 

Q. The issue of transparency, though. And what are 
the things you, as a physician, would need to know 
or want to know so that you can make a judgment 
as to - reliable judgment within the scope of; you 
know, reasonable human endeavor as to whether or 
not an execution is being carried out in a way that's 
humane, a person is not suffering pain from it? 

A. You're talking about a hypothetical. If I were to 
review ati execution record and there was an KKG 
tracing showing that the heart rate hadn't gone up 
and blood pressure is showing that it had not gone 
up - it probably would have gone way down, if the 
thiopental got in « and a person who understood 
how to assess anesthetic depth had been observing 
the procedure, then I would be comfortable that -- 
even though the prisoner was paralyzed, I would bo 
pretty comfortable that they had had a humane exe¬ 
cution. I can look at an anesthesia record and could 
be pretty comfortable that the patient waa properly 
asleep, or sea that they weren't asleep. 

It's much more difficult with pancuronium. If you 
really want transparency, you should do it like the 
veterinarians do it, where they don't use a paralyz¬ 
ing drug. If the dog or the cat is In pain or suffer¬ 
ing, it will straggle or bark or move In some way, 
and the owner of the pet will see that, The veterin¬ 


arian will seo that and will fix it. That's why veter¬ 
inarians don't use pancuronium, That's Why, in 
Ohio, animal shelters aren't allowed to use paralyz¬ 
ing drugs. It's because they don't want to mask that 
problem, 

Q. It’s your understanding that that restriction on 
veterinarians, is that a statutory one, or do you know?^ 

A.-T know, animal shelters urOhltfare only allowed 
to ris^.pentobarbilal,: which - J?- -r .you can--think- of 
pentobarbital like PeatQthal,- accept of 

wearing .off qpfytijty* & lasts for-a very,- very long 
- time/which, makes-sense. You. w^nt.the-a ni mal to 
• be'dead,"So ii> makes nens.e muse something-Iong- 
adtingj.-Tfciey.'ro. oyt. ■■-.ipriraaf shelter^ don't use $liy- 
tldng-iOlhovtthan -that; At least •thdy'r® hot atippba&d 
toMfrOhiO. 

Q. Could -the- use o^onc.-drug;, sueb es in fhp eu- 
thau.asia context .Involving ’animals,- ' could that, in 
your, opinion,■ be-'-effeotively used in an- execution 
setting? 

A What-works, for all other vertebrate animals^ all 
other,fonnjmalS} -is going to, in massive overdoses, 
is going to. work k human beings also, 

Qi Do yaa-hstve any sense, as amedlcul professional 
as to how--long an execution would take using 
masffive doses of sodium thiopental? 

A, Which' wpyld^be’thB^ same :?as ; using-massive; 
doS3S'Qfsornc v oth8r«nesthetie. , 'Yesh. 

Q. True, 

A, The reason one would die' iu that cbntext- is go¬ 
ing to be because of not* breathing. The-drug will 
take,. away.;.the. respiratory.,drive; And in« a healthy 
person*! think that would take, probably around ten 
minutes,- Tils '-very' Variable; Ydif will 'hfcw? severe 
brain injury -and brain-death- after; around-'four 
minutes; And, so, A ptfsO'n could' be -''considered 
brain dead before their -heart- actually stops working 
bebaiisd their' bfaiiiIwfilcl liave'- an theheufons in 
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thait* -brabi would 'have died Irreparably, and that's 
brain death. And that's legal death,- also. It wilttake 
loifgeff prbbab'ly, for the- heart to stop having elec¬ 
trical activity. 

Q. Christopher• -Newton's execution,. It-appeared, 
took-what, according-to thac.choiti anyway, based 
on the timeline? Do you see that? I think itfs tlifc last 
column. 

A, I-.iMnk it-Sr 14 an inutes. 

Q; .In-:your-opinion, would the use of one ding, 
massive.- dose, of .sodium thiopental or some other 
barbiturate,, take more or less time than that? 

A; If you •* you laiow 3 -]f.^oa.-give .a.massiy3>doso 

of-.rpentobarbital;.'which"'cw^be,-- done yexy- : qui.ckly, 
jn,,alllikelihood the-person is. going-.: to be. legally 
...dead in less time-thannhai, 

THE COURT: Well, you keep changing. He keeps 
talking about sodium thiopental, and yon keep say¬ 
ing - f guess -■ excuse me - what Tra reading from 
you is that you would suggest going to that other 
drug? 

THE WITNESS: I'm uncomfortable suggesting 
things, as a physician, proactively designing a pro¬ 
tocol, because professional ethics - 

THE COURT: What do you think you're doing here? 

THE WITNESS: Well, I’m frying to - that's a very 
good question, and it's difficulty I am frying to, you 
know, say what I think the main problems are, but 
in terms of giving specific recipes, I will - m ternis 
of the difference between pentobarbital and thi¬ 
opental that you're asking about— 

THE COURT: That’s right. 

THE WITNESS: - thiopental is' given in large 
volumes, and so it tokos a long time. It can take 
longer to get it In. One cwi-givea, comparable or a 
larger close of pentobarbital more-quickly. So that 


affects how the liming would unfold. 


BY MR. SWEENEY: ._^ 

q; With the do'Sfy passive dose,- of whichever drug, 
sodim-- 1 thiopental, pentobarbital,- whichever one is 
used,- If-thaT is used -in place, of a ihr^drug- p»* 
tocol, layout epWafli the. LV.-W** issues and in¬ 
filtration issues, are (hose problems ■ any longer? 

Av: If all you're using, is- an- anesthetic-only tech¬ 
nique,-. whic-h--iS What veterinarians use - 

Q. Right,' ' 

A.’--:art_inIIUgftfrtwg-.‘dd6tk is 
exceedipgly.remoter Agah1,-you ! rc using's drti'g that 
alt-it- does is make you get sleepy an^-.thea-feako 
you -go to- sleep find then mukei-you atop..breftthing 
and 'make you'did. Tbe worst that could.happen is 
you- don’t .get enough in right away* which is what 
happened tom Clark, eff 'whatever, find you' give 
fl$rej. ; (uid-yDU give more until the person does get 
sidepy-'and until .they do die* That's really the worst 
thing that can happen". 

Without -- if you remove the drugs that can cause 
axcmciatiog pain, there’s no way of having excruci¬ 
ating pain, or any pain. You still have to wony 
about getting the IV. in, You know, what happened 
to Mr. Clark should never have happened, that. hi3 
neck was being needled, especially when he was 
sitting up. You have to wony about those things 
also, but in terms of the <lrugs that you use, if.you 
just use; a-massive overdo&o of an anesthetic),' it will 
stop' file breathing, end it? will - cause death, and it 
■will not'bo. abb to cause pain, because all anesthet¬ 
ics do is make y&& go to sleep. ' 

r.Q; ThB^ahcifronium,-does^it''perfernv auy'medical 
function Rfraitiu an- execution? 

A.- No-medical function whatsoever. ^__ 

Q. Bade to the protocol. I want to wrap that up. 
Does the Ohio protocol address the’ contingency for 
what to do in fee event peripheral I.V. access is im- 
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Q. But you mentioned toxicology. Doctor. In Tact, 
didn't you say in your deposition that the toxicolo¬ 
gical reports that you have examined indicates that 
in most circumstances an adequate dosage of thi¬ 
opental was administered? Did you not say that? 

A. In other states, yes, in the states whore I'm able 
to took:, So, again,, many states, you can't- use the 
numbers. But in the states where I can use the num¬ 
bers, moat of the time they are. 


Av-Thatfe-compietely-unteie:- AgaiojifDhio' tatoto 
Bi’iag^in-'^'experieiiced .•profossii3nal^vPfe'0'eQUld''en- 

tf.. _ » iMmUm. a. .aMameH -T.'wAir!ft-i',ni:nartiBioate:ui 



D. rsn't it true. Doctor - 


Q. And didn't you say in your deposition, in tact, 
that you spoke to a laboratory technician nr a labor¬ 
atory director In North Carolina, and he indicated to 
you that the samples, the toxicological reports from 
those samples taken, the samples on which those re¬ 
ports were based, were improperly drawn and 
couldn’t be used to do scientific conclusions? 

A. That’s not exactly what he said, That's why I 
don’t use numbers from North Carolina to draw ro¬ 
bust conclusions. 


THE COURT: They can't afford you. 

THE WITNESS: Dr, Dershwitz charges more. So - 

MR, WILLS: Thank you, Your Honor, 1 have no 
more questions. 

THE COURT: Thank you. Actually, it doesn’t mat¬ 
ter. It's all fungible, I think. 

MR. SWEENEY: One question? 


Q, And you are aware, Doctor, that this court, in 
previously granting a preliminary Injunction, 
thought that the North Carolina possible evidence 
of improper thiopental was a significant piece of in¬ 
formation, which it was at the time? Are you aware 
of that? 


A. I've been told by attorneys that that was one of 
the issues you had raised. And I think I saw it in a 
motion to dismiss or sotire such motion that you 
wrote, and that's exactly why I did my very best, 
both before and after the publication, to tty to ex¬ 
press tin concern that I have about those numbers, 



Q.vfaufc-at true,'Dostonv-that you're opposed .to-the 
dealh penalty&Tftat's.tVuo,. isn’t it? 


I . A. Yes. 


-~§. And isn’t it true that, because you're opposed to 

the death penalty, you don't really need nay sub¬ 
stantial evidence that inmates suffered severe pain 
In order to testify or render an expert opinion that 
there’s a risk that they could? 


THE COURT: Yeah, You said one. 

MR. SWEENEY: I think'it will be one. 

REDIRECT EXAMINATION 
BY MR. SWEENEY: 

Q. You were about to describe three factors you use 
to assess substantial risk, Explain to the judge your 
three factors and bow you apply it. 

THE COURT; Yeah. That's never beau testified to. 

MR. SWEENEY: I don't think it has. 

THE COURT; No, it has not. No. I said it has not 
been testified to, but it was brought up on cross. 

BY MR. SWEENEY: 

Q. Could you go ahead and explain the three factors? 

THE COURT: The asteroid hitting the foot appar¬ 
ently, something going on there. I haven't quite 
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M ARkj. -S - 

S * HEa th /M .d. 

Expert Witness herein u 

i.fna. Cynthia , ,, "= 

PublJ Z011 "' botany 

I, ”“ hl ” “ «- ««. « »e„ y„ k 

THE REPORTER: Please 

state your name for 

■ LO:r t; he record. 

the WITNESS; Mark J. s . 

Heath, M.D. 

the reporter.. Please 

state your address for t-h 0 

or record. 

THE WITNESS: The office 
address is 630 West 168th Street 
Department of Anesthesiology, 
olumbia University, New York 
New York 10032 . 

MS. COLLINS: For the 
record, my name is pamela Coll . ns _ 

1 m an Assistant Attorney General 
f ° r thS State of Montana, 
representing the defendants. 

MR. WATERMAN: My name i s 
Ron waterman. I ' tn the attorney in 

J!!^^^^representing the 
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narx u.S. Heath, M.D 


that typically happens, and maybe this 

paragraph comes from an introductory 
chapter, I' m not sure , 

Q Okay. if you'll take a look at 

the last sentence of that paragraph at the 
top of the Exhibit 1 , it states that. 
Lastly, the author believes in the 
importance of disclosing that, as.a result 
of his involvement in the legal challenges 
to lethal injection, he has developed a 
strong opposition to the imposition of the 
death penalty as it is presently 
administered in the United States." 

Did I read that sentence 

accurately? 

A I think so, yes. 

° IS that a true statement in terms 

of you, as far as you are concerned? 

It's a lot more, complicated than 

that, but then it can then be distilled into 
one sentence and it also reflects my views, 
this looks like it was written in 2007, so 
those were my views eight years ago. 


approximately 
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- Mark J.S. Heath, m.d. - 
patients it might be reduced as low as 100 
milligrams and for some patients it might go 
up to 400 milligrams, in sometimes more 
large and more resistant patients, 400 or 
more . 

Q And Dr. Heath, for the thiopental 

how long did it take for, how long was the 
time of the onset of action for thiopental 
when you used it in your work as an 
anesthesiologist? 

A To break it down, the amount of \ 

time that elapses between the injection and \ 
the first evidence that it's taking effect 
m the brain is quite variable. It depends 
on the speed or the rate of the patient's 
circulation, among other things so an 
average patient might be in the realm of 20 
seconds, 20 to 30 seconds; a patient with a 
slower circulation because of heart failure 
or some other problem could be well over a 
minute and again that's the time it takes 
for the drug to reach the brain and 
obviously, it's not exerting any effects on 
the brain until it reaches the brain so 
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- Mark tf.s. Heath, M.D. - 
that is below the dose needed to exert the 
desired effect, in this instance would be 
unconsciousness, then the rate at which one 
moves towards unconsciousness will be lower 
and one will never achieve it. 

If one gives a dose higher than, 
as .with most drugs, the more one gives, the 
more rapidly one sees the effects. 

Q And you.say this is true of all 

barbiturates or all drugs in general or, 
or - - 



A Well, maybe not of all drugs, 

because some drugs you don't see the. effects 
for days or longer so the speed with which 
you give it, whether you give it one minute 
or five minutes or the dose which you give 
it will still leave it, will still make it 
that it only starts to work in several days • 
and perhaps, one wouldn't notice a 
difference, but I think, let's confine this 
to what we are talking about, thiopental, 
which is trying to induce unconsciousness. 

I think it's fair to say I can't think of an 
exception right now, that all drugs that are 
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Mark J.3 . Heath, M.D. - 
used to produce sedation and unconsciousness 
wall exert their effects at a more rapid 
rate if you give more and to clarify again, 
giving more will not have a substantial or / 
any material effect on how long it takes for 
the drug to travel from the point of 
inj ection to the brain. 

What I'm talking about is the 
onset and that transition from being fully 
conscious to being fully unconscious. 

Q Dr. Heath, if you'll take a look 

at State's Exhibit 2. 

A Yes. 

Q This is a five-page document dated 

April 30th, 2013, which begins with the 

words, "I, Dr. Mark Heath, hereby declare as 
follows: 1 ' Do you recognize this document? 

A Yes. 

Q And is that your signature on the 

last page of the Exhibit 2? 

A Yes, it is. 

Q Dr * Heath / looking at Paragraph 10 

ln 2 , in the .second sentence you 

state:. "Pentobarbital has a slower onset 
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Q YOU state in that state - ia that 

sentence in your declaration ^ t 
re; d/ „ ln many i nstance ^ prisoners 

a more prolonged period 

Period of movement after 

the drug starts to take sff 

_ . ke effe ct" and you are 

erring to pentobarbital versus 

h ~—*««—.«, you 
referring to there? \ 

A i —a to b. , PP boti mat . M \ 

~ «• X don’t to », ^ ) 

I r * o +- T__ , j 


• “• uun ' t: k; 

the typical description from a 


irom a 

b'^bbT 1 '* 1 “* CUtl ° n *=**" «» W.on« / 

•«« f « . l,„ s « p „ loa 

r e "‘ a * o, “ ■*« «y o. „ y n « 

n* *° ' oh "“ it ->— -»«tbodo 

O y d„ , ,.„ Ky OI Kay . >M thoM 

* do tbiopontal 

aooQautions , M y „ houla ju „ ^ ^ 

™“' “* — ■““* .la. 

op.nt.l tory, v«y , lo „ ly „„„ _ 

P “‘ M ”" y -»a d„ eho „ 

one would expect 

lot slower, but that- tranSiti ° n is * 

i3, because of the “ ^ ^ 

--L!^ ! aSpect ° £ th e drug, it . B 
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on, M.D. - 

Co a nd another 

racall . . WaS not and i don't 

1Ch one I looked at fco . . 

o .. ' be hone ?t. 


— honest. 

t “°' u -ld you. h®n \ 

11 me What time C i 

t i on , t j •> i 


1 °a Set of acH the fclni P 

action would be when 3 „ 

thiopental -s grams of \ 

int B Properl y administered \ 

intravenously? \ 

A At what rate? 

I Q Could you give me » 

| spending on the rata? 

A at- ~ 

C a very slow rate -I e 

hours. At it«5 -f fc Would fc ake 

At lts latest possible 

^dniinigtrat-,- ^ 

' Xt wou ld take some ter, 
seconds to transit- ° f ' 

transition from full 
consciousness to full 

tull and deep 

unconsciousness. / 

Q And x, m SO rry, what __ / 

miX UP tens or tenths . 

Tens. j'm sorry 

tenths in this discuss• “ 

UJ -scussi 0n . 


So it’s tens? 


Tens, yes. 

So tens of seconds? 

A Yes. Anri t « 

t t 3Ust have to be <-*i 

1 ve not had th^ lear . 

-- h opportun ity to be 
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- Mark J.S. Heath, M.D. - 
time, but does not die because the drug 
hasn't been fully, hasn't been delivered 
into the circulation, just into the tissue, 
and emerges with brain damage, which would 
be an inhumane and disastrous outcome. 

That is less likely to happen if 
thiopental or another ultrashort acting drug 
is used, because in that circumstance, the 
prisoner will not attain a high enough level 
in their blood to render them unconscious 
and make them stop breathing and sustain 
brain damage so again the concern centers on 
the.executions which inevitably occur where 
the drug or drugs are not delivered into the 
venous system and into the circulation, but 
instead, are infiltrated into the tissues 
surrounding the IV catheter. 

Q But Doctor, assuming proper 

administrations of the drugs, what would be 
your response?• \ 

A If proper administration of the 

drug occurs, whether it is thiopental or 
pentobarbital, if proper administration 
occurs in the intended multi-gram dose into 


CINDY AFANADOR COURT REPORTING, INC. 
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- Mark J. S . Heath, M.D. - 
the circulation and carried to the brain, 
then there's no difference between the 
drugs, because they will both produce deep 
unconsciousness that will outlast the 
duration of the execution. 

The problem centers around the / 
inevitable occurrence of improper or failed 
administration. 

Q Doctor, what is the dividing line 

between the classification of ultrafast 
barbiturates and fast barbiturates; is it a 
time dividing line or where do we draw the 
line between those two or where do medical 
people draw the line between those two? 

A Well, the line is really a 

molecular line. The molecules that have 
been modified to have this property of very 
rapidly crossing membranes is a discreet 
group from the rest of the barbiturates, 
because they don't have that modification or 
those modifications. Those modifications 
have created a class unto itself, this ultra 
class, which is not surpassed or exceeded in 
that property of rapidly crossing a membrane 

CINDY AFANADQR COURT REPORTING, INC. 

1-877-DEFO-YOU 
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' UNITED STATES $ffSTRICr'GOtrtit 
DISTRICT OP SOUTH DAKOTA 

. southern Divisiorf • 

DONALD S. .VOBttER, ) Civ. 04-4200 

Petitioner,; . - 

' AFFIDAVIT OP 

* ’ WARDEN DOUCAAS WEBER 

DOUGLAS WS3EP, Warden, Sontii j, ' 

Dakota State Peniter.daiyi ) 

' • ’ ’ )■ 

Keapoafaat, ' i ‘ . 


State pf South Dakota ) •• 

• * ^ 

Countytif Minnehaha ) • • .s' 1 


i Bougtep Weber, being gist duly sworn upqn bath, teatafc based on ' \ 

personal knowledge and belief, 3 $ follows; • " 

, • \ 
.1. \ I was appointed to serve as pardon of the South Dakota State . 

Penitentiary program (herbtoaiter SfcSF), locked in Steals, South Dakota, 

on November 19,1906,‘ by then Secretary of Corrections^ Jeff Bloomberg, In 

myeapaciiyas' Warden,. I have,. pursuant to; SDCL 24-2*1, ■cliatgg'end custody 

.. of all inmates confined Jh, the SD$P* 

Z Among the irim&tes. under ray charge and custody ana fho&e / 

sentenced to death under SDCL eh 23A-&7A. Irt South #atoa, the 
punishment pf death shall be ihSeeted by lethal injection. SDCL 2#A-27A-32. 

Statute, aa amended July 1 , 2007, provides that, as-Warden, I sEaU determine, 
subject .to the approval of the Secretary of the South. Dakota Department of 


Corrections {hereinafter SQDOC), the subs imm&zaM the .quanta of 
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substances used for the punishment of death. Prior to July 1,2007, SDCX* 

23A-27A-32 provided for a two drug combination Of substances to e®ecut& a, 
death sentence, spedficaJBy, .^The punbshntent of death shall he inflicted hy the 

v 

intravenous administration. of an ultra-ahort-acting. brtteate in co^abifitaiion 

• with a.'diemicUlfhrafe r tic agent and eontinuihg the application, hereof until the 
convict pronounced..ff. 

3. In order to fulM that responsibility, I, along with various members ' •■. • 

of my staff, tmdertook .to. adopt and implement, effective June 14,20.07, 

Emergency Response Manual A. 12 entitle ^Capital Punishment Pinal Days 
Prodedtos,* fherdnafter|Jf^M}.. As provided therein, I elected, with the 
approved of the Secretary of Corrections, to adopt the threc'drng protocol used • 
by at least thii% other states, along ’with the federai gcwernmeot to execute 
prisoners. The BRM further provided* hr accordance with SDeL23A-:27A-£2. i, 
that those inmates- sentoced tc ; death prior to Jiajy 1,2007, had 'the option of 
choosing to be executed using the three drug protocol or a two drag protocol 
consisting ©f an,ultra short acting barbiturate in combination 'with, a chemical 
paralytic agent. . 

4. Under the three drag protocol adopted in the aforemenfcbned 

iihe lethal injection process involved the administration of chetnicals as follows; 

1. The tot syringe corUained -three grams .of-sodium thiopental* 
an ultra short acting barbiturate, along with approximately 
thirty milliliters of a solution of sterile water} 

2, The second syringe contained fifteen, to twentyflve mfllfliters 
offline to the IV” line and to prevent any .interaction . . 
between the first ‘and second drag? 

2 


■ _ ~ _‘_ Qfeti 
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pancuronium bromide,- a chemical .paralyse agent, along 
■with approximately ilfly mitHHters of a solution ot sterile 
■water; - 

4. The fourth syringe again Contained fifteen to twenty-five 
mfllfites of saline to ilusfr the IV line; mi 

3, The fifih and, final syringe .conftoed.not less than 140 

nSlequiyaients ofpptassium chlo.riite used to stop-impulses * 
to the heart,' along with a solution of ap^resdinaf# seventy 
milliliter-a of sterile water. 

Before carrying -out the intravenous injections, I made eveiy eiioft to. ensure 
that the person adrtostering those injections was adequately trained to dp so, 

& The giaddtoes established fey the American- Medical Association 
prohibit physician -partie'ipation. in pxecutiotts. State,statute, therefore, 
provides that "to person administering, to-button need not-fee a physician, 
registered nurse r Or licensed practical nurse licensed or registered under die 
laws pf this or any other state ” SDCb 23A-27-32, As provided fofcin the 200.7 
ERM-, I selected, with the approval of the secretary of the SJ>DGC, an 
executioner and a backup executioner trained to administer intravenous 
injections. As lrt 48? R3d 1072,1.0.82 (m Ck..m?h the 


8 , The aforementioned E$?M was in place At the toe qf the Elijah 
p^ge execution on July 11, -2007; In accordance therewith, totodMdual I 
' selected to insert the IV fines infp 'inmate Page at the time Of his execution had 
been a hcensed/certified.paramedic for over fifteen years and Was trained and 
experienced to IV insertion. - 


0821 
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7 ' ■■ According to eyewitnesses to the essecuttot of ElijaliPage, it was 
caiTfed out ^accordance with the established protocols and was described as 
bafaj done by fee book and a Mt ad clockwork." Attachment A, Minnesota 
PUbltcEadio, As indicated by Carson Waite, a reporter forthe Associated 
Press, fewas^just a:hmttedf seconds... the next thing:we faearf were several 
gasps, it was almost Bke a snoring, and. his chest beared a couple of times.-" 

8. A steilgr account was also given by Bill Harlan, Sapid City 
JMftd, who was another ey&dmm tt? the Page execution. in an article 
writteufor the Rapid City Journal, Mr, Harlan. sated ‘Page never moved. Not 
his head, not his arms, not his feet." Accordtog to Harlan, inmate Page“gasped 

sHg&ay. His chest heaved, but only a little, n<Me exhaled with what sounded 
H£e a m>vc» Atta<jhttKaitB. ' ” • 

% ABmt remained in the execute chamber with inmate: Page at all 

times cfaria# the e&eduietf execute^ .At m time whatsoever did. fobserve • 
tote say sign* ofpaia dwwhto camtute My u, 2007, 

There was no evidence of inmate Page aying out, writhing in pate, gasping.for 
breath or otherwise moving ditriag the execution process. ' 

10. In the case of imitate Page, death occurred within a matter of 
minutes after the aforementioned chemicals were admitiisteted. Affiant 


7 of the 


executioners chosen to assist in cartytog out the ■scheduled execution of inmate 
Page. Inmate Page’s execution Was oatried outia accordance with the 
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established SRM and resulted in what appeard to be swift and painless a death 
.as possible. • 

II. Subsequent to the execution of Elijah Page, Affiant learned, ha 
discussions with-legal cotinsel for the SDSP and the-SDDCC,. that the United 
State Supreme Court upheld the lethal injection protocols adopted by the 


Kentucky Department of Correction, 


,•,55317.8.35, 128S.Cti 


1520,170 L.EcLSci 520 (2G08), in addressing further challenges to the lethal 
injection protocols adopted by other states, the Court held “a.state with a lethal 
infection protocol substantially similar to [Ktentuc&y&J ; . * wauld not create a 
an 

Clemonsv, 5S5 F,3d 1119,112$ (8th Cir. 2009) (citing gate , 558 

U.a at 61,128 act. at i537. 

12> Affiant, in consultation, with legal counsel, thereafter undertook to 
determine, in tight of Base, what, if any, changes to the eating 
would even further reduce what I believed to be an already remote possibility 
that a condemned inmate would experience any uhnebeasaiy pain during an 


execution by lethal' injection. In doing so* -Affiant also reviewed and relied on 


constitutional, the lethal injection protocols .adopted in, Arkansas and Missouri. 


k‘585 F,3d at 1128; 


594 R3d.S92 {8thCir. Ark. 


2010 ). 


. • 13. Based on my consultations.-with counsel, as- well as fay review of 
the aforesaid ease law. Affiant revised the ERM> on August 12,2010. Under the 


____ om 
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revised protocols, the substances and Quantity' of substances used to Met the 
punishment of death remain the same md have, pursuant to SDCi, 

23A-27A-32, been approved by to 8ecretajypf Cofreotfons. those’ revisions 

• *• 

incorporated yet additional safeguards to even further immt that to ’ 

condemned inmate has- been rendered imconSeious by to proper 
administration of the first chemical, sodium thiopental, and thereby eliminate 

. - • , * 4 i 

risks, however slim,, that the inmate would experience .any paid -associated with . 
the. administration of paricuronfum. bromide and potassium chloride, 

14. As amended, to cdrrentiERM.goes even further than the. 

■ . . 5 \ 

Kentucky protocols approved l& Baze and requites that members- of the IVteam 
responsible for establishing-fV infusion site have .at least two years of 

• . W l 

experience as a medical or osteopathic physician, physician assistant, 
registered nurse,, licensed practical ntir$e> certified medical assistant, 

. phiebotorefet, paramedic, emergency medical technician or military cgrpstfian. 

• 1-5 . • the amendments to the lethal h^ecdon; protocols also Muds, 
taeasing to length otthe interval be toon atoirustratlon of to first and 
.second, injections Under the protocolsras. toy existed, hi 2007, -assure to 
sodium pentotha! has taken affect and to condemned is- unconscious, there 
wifi be a pause before administering the next injection of approxknate|y two 
minutes after'to second hyedtien is completed,' 7 ■ that *pause, w under-to 
revised protocols, has now been increased to three minutes. 

16. During the^-toee^minute tune-period, Atoht and/or his designee 
wifi, using, staiidard hiedical techniques such as checking to inmate for 

6 


-*----- dm 
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movement, open eyes, eyelash reflex, .and response to verbal commands and * 
physical stimuli, veriiy that'the inmate has indeed been rendered tindonsdous 
by the administration of £ho thiopental. ' ' 

17. Affiant and/or his designee will also continuously monitor the 
primaiy Misfoji site for signs of my problem such as, obvious swehing caused 
if the fV” fluids or chemicals were, to infiltrate'into the tissue surrounding the N 
site. Jf Afflant has any reason to believe''that the primary W site is not Working 
or has become obstructed, I-will immediate^ direct that, the flow of chemicals • ' 

be stopped to the primary iV site., ifhe executioner wottld thereafter be 
. instructed to administer an a&ditiba&i three (3) grams of thiopental to the • 

• inrhate using the secondary or backup IV site, ' 

IS. Moreover, if Affitant, after that three-minute interval* has reason to 

• believe that the inmate remains conscious,,I and/or my design^ - will .direct the 
executioner to. administer the backup dose of sodium thiopental using the 

• secondary iV line. The remaining chemicals, pancuronium bromide and 
potassium chloride, will be administered only after confiroiatlos that the 
prisoner is imconscious and alter a period of at least three- minutes have 
elapsed j&om the ihiection of thiopental. 

1$, Affiant believes that these additional safeguards serve-.to even ' 
flutter insure that-the thiopental is properly ©hnlhisteretl to the .condemned 
. ihfnate and thereby eliminate the possibility, however slim, that the inmate will 
experience any unnecessary pain restating .from the admitdstration. of 
pancuronium bromide and potassium chloride. 

7 


- - - - I - - - , UUf 
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SO, fo. the case of an inmate convicted find sentenced to death, prior to 
Jujy 1/2007, who ohddses, pntsnant.to S0CL28A^7A-32,l„ to be executed in 
the-tnanner prodded by South Dakota law ht the time of his conviction and 
sentence, the current SRM adopted by Affiant includes a “two drug protocol/ 
approved by tire Secretary of Corrections* consisting of the adhtfffistration of ■ 
three: (3) grams of sodium thiopental along With fLl^ mMgrams of 

pancuronium bromide.. Affiant believes that thi&wfll alleviate any concern by 

» * ^ 

. inmate Mooter that he may experience excruciating paift caused by .the 
potassium chloride, Clemons; 58'5 F.3d at 1124 (citing Tgyjgr, 4&7 Fv3d at 
1074). An inmate electing to be'executed lining this-two drug protocol will be 
able to avoid any alleged’ risk said to be associated with the third drug,’ 
potassiuihdWoride, 

21. As with the "three drag.protocol,.*' Affiant <M t afteradministxation 
of. thesadium thiopental, wait for aperiodof allefist three tntates before 
directing the executioner to commence administering the paftcufoMum 
bromide, During this interval. Affiant and/or hi® designee wffi again fi£sess the 
. inmate for any signs of consciousness using, the aforementioned standard 
clinic^' tecfthiqu.es. If it appears to ; Affiant that the inmate.stiE remains 
conscious- within the three minutes after administering' the thiopental, 1 will- 
order that the flow of chemicals- to the primary IV site be stopped! The 
executioner w£ll then be directed by Affiant to administer an additional three (3) 
grams of thiopental to the inmate using the- backup IV. 

. 8 


___ 0326 
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22,. Affiant, along with the IV team, will eofttmubusly monitor the IV 
and infusion site. If there i?' any sign of Infiltration or other problem with the 


ry site, Affiant will eftce again direct the executioner to stop the flow, of 
chemicals to that site and msort to the use of the Backup IV, . • 

2& The executioners will commence the flow of pancuronium bromide 


only after Affiant and/or frfsdesignee has Gonfmned.lhat theinmate has been 
rendered unconsdousby the adminls.tration- ;of the thiopental. If, after ten 

r i 

. • 4 ' . ( 

mihute^ .'Mowing the administration'of the pahcmunium bromide, the person 
responsible, for pronouncing death is not’able: to do so, AffiantWill order the 
executioner to administer a second, .set of chemicals as described above. 

24* Affiant Is convinced that an inmate executed pursuant in the 
current ERM will not'face any foreseeable risk ofunn'ecesssay pain during 
his/her execution. The ERM was, revised by Affiant to eliminate any 
Substantial risk of harm to the inmate undergoing a death by lethal injection in 


South Dakota, 

Dated this £S..- ft$y of August, 2010. 



Subscribed and sworn to before me this <^5— day of Atigufct, 2010., 
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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 
SOUTHERN DIVISION 

* Civ, 04-4200 

* 

* 

* AFFIDAVIT OF 

* DOUGLAS WEBER 

* 

* 

* 

* 

* • 

* 

* 
ft 
ft 
* 


County of Minnehaha * 

I, Douglas Weber, being first duly sworn upon oath, testify on personal 
knowledge and belief as follows: 

1. I am the warden of the South Dakota State Penitentiary. In that capacity 
I carried out the execution of Eric Donald .Robert on October 14, 2012. 

' Robert's execution was performed using compounded pentobarbital. 

.2. I was in the execution chamber standing at Roberta right shoulder 
during the entire execution. Qnce Robert made his last statement, I 
signaled the executioners in the chemical room to commence the 
injection. 

3. Robert remained conscious for oniy^S seconds- following my'Signal. He 
thereafter lost consciousness, expelled a snore, and remained 
unconscious until he wa.s pronounced dead by the coroner.,-Robert 
expelled^his4ast«brea&. w approximatdy-90-seGondsv^terJ.signaled.fo 

commence the injection* After approximately 10 minutes, Robert’s pulse 
ceased. After approximately 20 .minutes, all electrical activity in Robert's 
heart ceased and he was pronounced dead by the coroner. A copy of the 
official timeline is attached, A copy of the official timeline is attached. 


DONALD E, MOELLER, 

Plaintiff, 

v. 

DOUGLAS WEBER, Warden, South 
Dakota State Penitentiary, DENNIS 
KAEMINGK, Secretary of the South 
Dakota Department of Corrections, 
and DOES 1-20, unknown 
employees or agents of the South 
Dakota Department of Corrections, 

Defendants. 

State of South Dakota * 

* sa. 
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4* Robert exhibited virtually no signs of pain or physical distress during 
either the seconds he remained conscious after the injection commenced 
or during the period of unconsciousness before he died. Media witness 
accounts describing the execution as*"rapid,” %wift,” and “painless" are 
accurate. Robert's lawyer's description of the execution as "orderly/ 
"polished,” and "peaceful” also accurately describes the event. Copies of 
these accounts are attached. 


5. Donald Moeller will be executed with the same drug via the same 

protocol as Robert. Due to the then-pending litigation, I ordered that the 
drugs for Moeller’s execution be tested, The pharmacist had the drugs 
’ tested by an independent lab. The testing informs me that the drug 
intended for use in Moeller’s execution has passed authoritative USP 
standards for purity, potency, and sterility. A copy of the testing report 
is attached. 


Dated this 22 nd day of October 2012. 



Subscribed and sworn to before me this 22 nd day of October 2012. 



(SEAL) . 

My commission expires: 


6 //&//£, 
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Inmate name; 
Execution Date: 


Eric Robert 


Inmate number: #66584 


1. Removed from holding cell Time;_A 


2, Transferred to table 

3, Restraints secured 

4, W started 


5. Begin escorting witnesses 
to viewing rooms 

6. All witnesses present Warden 
orders curtains opened 


Time; 


3 &> or 


Time; * 3S* 

Time: Right cu'wn 3>3Qj^s 

Left q 

(Note whether arm, leg, or other 

Time; __ 

Tims: 


7, Secretary of Corrections Informs 
Warden that he/she is cleared 
to proceed with the execution Time; 


8. Last statement 

9. Injections begin 


Time: 

Time: 


10. Injections completed Time:.1,0'i pes_... 

11. Second set of injections required? _YES \/NO 

a. If yes, time second Injections were started. Tlme:_ 


i _ 


b. Time second Injections completed. 
12. Time death was pronounced Time: _ 


Time: 


13. Curtains closed 


Time: 
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vrlng a news conference at the South Dakota State Pemtsmiary, 

mi >«*» «»'»' ,_. h. _u .._n^. u „,u-rliifoH«rths axef 


altB alflw* I www»wii* 7 * . "— . » _ ... 

othM da»S Donald Mosllor, l» ichtdulsd to til .Mcutedlhli month,'turn tmi* 


MATCH: See video from the 
cene Monday, a port-execution 
\ms conference, court proceed¬ 
ings In the case and documents. 
tfAft Watch a replay of a chat 
Monday with Managing Editor 
»atrfck Lalley and reporter John 
tuft about the case. 
?A8t<5USlSA8BIL«M 
iXECUTIGN SLOG; See photo 
lallerles, video Interviews and . 
nore In a special online section 
5ARaJSLBADER.COM/ 
IXECUT10N5 

PAWlSLY: Slain prison guard's 
family reacts 

l/MUSs Death perialiysup- 


Pebss and I Joined Mia- 
nebahaCounty Jail WardenDa- 
lin Young and three other em¬ 
ployees of the DOC in theroom, 
• My job qs a media witness 
was to observe, walk bach to a 
briefing room lit the Ronald 
"Hi" Johnson training center 
ai$ answer Questions irom oth¬ 
er reporters about what hap- 


JKuliaargutleadatwm 

By the time you read this, 
Eric Robert vritt be dead, exe¬ 
cuted by lethal tojecfcioafor the 
murder of Corrections Officer 
ROn Johnson. , 

Through the window of a ti¬ 
ny exam room, seven other 
people and I watched Robert 
heave his last breaths and 
Speak his la9t words. 


paled. . 

■ IM never witnessed an exe¬ 
cution until last night, so I 


sorters, opponents 
MOOD: Reaction In Sioux Falls 
riMEUME: Events leading to the 


icy General Marty Jackley, to gather itisig 
Jgo TOtelwa the forth from IteMsenBUrfhe&athit 

* 4 At. . _ lL ... ihtiKA vrnAm □ A 


wno wulchbu luo uw«ui 
onebf the other to© rooms-A 
pftnnrter from the Associated 


Con wuiYrumsS. Paao 6 A 


ixecution 


STORIES: Pages 4-5A 


..5M from Helmsley trust to benefit treatment in remote areas 


2 grant from the Leona M. 
arry B. Helmaley Charita- 
ust will support an effort 
T)WA. compare treat* 


in the Dakotas, 
Montana, Wyo¬ 
ming and Webras- 
ks* 

"This grant will 
open new doors of 
opportunity and 
lead to better care 
Amy Ktfe for patients in our 
region and across 
the nation," said Dr- A^yKrie, 
medical oncologist with the AV- 
bra-Cancer Instltnta 


the Ramkota Inn in Sioux Ms, 

• The direct recipient of the 
money will be the University of 
Nebraska Medical Center In 
Omaha. The university's Epptey 
Cancer Center will work with 
Avera, the Trinity Health Can¬ 
cer Center in Minot, -N.D., ana 
the $elch Cancer Center at 
Sheridan Memorial Hospital in 

Wyoming. , „ 

The grant is part of an ovei- 
all £5.9 million project,.with the 
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Continued from Page 1A 

self, solongasnothinggoes 
wrong, essentially is anon- 
even t forthe witnesses. • 

They were right, When 
WardenDougWeberasked 
Associate Warden Ttoy 
Ponfo to open the white 
blinds that covered our 
windows from the Inside of 
the execution chamber,. 

Robert already *• was 
strapped down. He had 
needier in his arms and- 
cloth.bandages securing 
hialiaijels, 

‘l|d. --Was clean-shaven-, 

His'Mr was short.'His"* 
face expressionless. . i,» 

Warden- Doug Weber 
aBlte^fochis last words: " 

The lagt three stood out: 

'Tt is doile,” spoken with 
pauses* : as. though each 
word were its-own sen- 

- He closed Ms eyes and Execution witnesses. Pave Kolpack,.Associated Press and John Hult, Argus Leader speaks during a mwa 
whispered Wiiat sounded following the execution of Eric Robert on Monday at the South Dakota State Penitentiary in Sioux Fails. Robert confe 
likeprayers to himself for to murdering corrections officer Ronald *R.J." Johnson during an escape attempt in April 2011, eima page/arcus lbadef 

utes after id pm., he- pronounced dead at 1011 rounding the death, the He was working on Ms Justas they are di ai 
SavedXeebrtehWvy pm years o&galsowA the 63rd birthday, his Bay off, i^thejuadcesysten 

sighs'and made a sound The minutes before preparations — Ml of it covering a shift at some- 
similar to the dearlns of a Robert's execution were leads to a supposedly pain- one eisea post, . orners creation, uiey 


similar to the clearing of a Robert's execution were leads to a su- .« 

dry throat. ■•. more troubling than the less killing that lasts Just a 

His eye? suddenly death,-We were guided matter of minutes,- | 


opened, and his chest from 


itter of minutes,- Robert on- some level, as 

It’s a manner of death well, having read about 


eelsS’apost, . other’s creation, they 

I feel as though I know dragged into the spot 
bert on- some level, as andbecoraepublicrigi 


neci 6atji{l '' Wllst,che ® tl w^fcapturedaftftrkSSg trust to the experieuoe of hies, following tragedy or 
Three minutes. JBsikin Johnson, the victims, • witnessing ana nearing 

tone had changed bj r 10:25 We walked through'the The Johnson -family’s horrors recalled and re- 

p,m„ when coroner Ken- prison yardandintp the old private tragedy has played coated, , 

neth Snell pronounced him-»infirmary, where We aftsqt odtin-thepublioto wrarucj* Tve never met a jour- 
dead. but nothing else —mostly in silence—Man dting effectsince April 13,- nahst who does, 
about Robert changed af* off ice tided with photos of 2.0H, the d.sy Robert,and ■ It’s part-of the job, 
ter 10:03. Little League games. The Ber get killed Johnson. wMchtetokeepreadersin- 

When Elijah Page was leader for our group ftop ' -Lfeel, fts Anyone who s formedpf whatthegovern- 
executedin 2007 ,the entire took us to the exam room,' followed the e ase closely meat h- including the po- 

process, froinMa arrival-in which stili.fr used to treat surely does, that 1 know lice and courts-is 

the execution chamber to patients, Johnsoii on spate level. ■ In practice, for. those 


It stands in stark con- 


ttOL ±1 aiaiiUO Jil SIQIR-VWM- ‘V a-*— --7.-" ,r . "i. . . 

fng trust to the experieuoe of Hies, following tragedy or fy, reliving their ex; 


ieving fam- 


The families id® 
bodies, spend hours 
ing with detectives, 
through trials and l 
ings and sometimes t 


the execution chamber to patients, 
the pronouncement of bis 
death, took 31 minutes, He^^ath 
stopped moving six Mip/taken in i 
utes after the drugs vdb l less fash 
administered after a sin C^entlal 
gle, heaving snore. He was IcT^fSer: 


thevictims. witnessing and hearing ences. They listen tc 

The Johnson family’s horrors recalled and re- rense lawyers quei 
■nriwfttAtrflcrRHvbflsniflvfid counted. their credibility, down 


Ive never met a jour* the crirde&that hurt t 
list who does. then ask judges to 8 

It’s part-of the job; -their wrongdoers x 
lichistokeep readersin- mercy than victims ' 
fmeaofwhatthegoVern- shown. 
m h* including the po- The families 

e and courts—is up to. • friends or the crina: 
In practice, for. those Mvetohveitfththej 


Johnsoiion some level, • In practice, for those havetohyeiyiththej 
^®gfi»ea-v Hewasbeloyedathome closest to a crime, we be- m&ate of the vtotttnb 
^^atiTrow tematos dreCMid at work and seemed to comepart of the emotional files and the puphe, 
men insucha'rapid 1 pain-^.ve no enemies to speak grinder tiiatvict-ims. crim- llve .^ it ^ 6sha ^' , 

^entiafiv^mlSng^iin- m. authority- figure at a putthrough after airiurder risk of getting a tau J 
high*sebiirity prison, takesplftce. someone like me who 


ttw ro aa ^a aiw uwawMgi.*. i WWW Ag* — w —”" ** 
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Dave fColpack,.Associated Press and John Holt, Argus leader, speaks during a news conference 
on pffrlc Robert on Monday at the South Dakota State Penitentiary in SiouK Falls. Robert confessed 
ons officer Ronald ^fU." Johnson during an escape attempt In April 2011. jusha pace/ argus ^aoer 


it 1031 

before 
were 
m the 
guided 
door 
.fciary’s 
te gate 
his ac- 
3erget 
killing 

gfrthe 
C'heold 
:-all.£at 
-foan 
rtosof 
e..The 
P then 
rodm,- 
) treat 

3 lives 
as are 
, pain- 
mat is 
gdin- 
! sur¬ 


rounding the death, the 
yearaof legal scrutiny, the 
preparations — all of it 
leads to a supposedly pain¬ 
less hilling tnatlasts just a 
matter of minutes. 

It’s a- maimer of death 
reserved only for people 
executed in the United 
States. •. 

It stands in stark con¬ 
trast to the experience of 
thevlctims. 

. The Johnson family’s 
private tragedy hasplayed 
dttfcfci the public to excryci- 


20J1, the day-Robert .and 
■BergetldJIed Johnson.' 

•I feel, as anyone who’s 
followed the ease clpsely 
surely do.es, that I know 
Johnson on some level; 

He was belovedat home 
and at work andseemed to 
have no enemies fo speak 
of, despite Ms 23' years as 
an authority figure at a 
higMecurltyprison. 


. He was working on his 
53rd birthday; his day off, 
covering a shift at some¬ 
one els tS’s posh 
I fe'el'aS though I know 
Robert on some level, as 
•well, having read about 
and researched his life. 

I imagine some people, 
believe journalists enjoy 
talking to grieving fam¬ 
ilies, following tragedy or 
witnessing and hearing 
horrors recalled and re¬ 
counted. • v . 

I’ve never met a jour- 
nalistwhodoes; . 

•. It’s part of. the job, 
whlchiato keep readers in- 
forme'dofwhattliego'wh- 
mentr- including the po¬ 
lice and courts —is up to. • 
In practice, for those 
closest to a crime, we be- 
comepart of the emotional 


putthroughafteramurder 

takesplaee, 


Juetas they aredragged 
into thejustlce syBtem un- 
wiUingiy by a crime of an¬ 
other’s creation, they are 
dragged into the spotlight 
andbecomepubliorigures. 

The families identify 
bodies, spend hours talk¬ 
ing with detectives, sit 
through trials and hear¬ 
ings and sometimes testi¬ 
fy, -reliving their experi¬ 
ences. They listen to de¬ 
fense lawyers question 
■ their credibility, downplay 
the. crime's, that hurt mein 
then 'ask judges to show 
■•their wrongdoers mbre 
mercy than victims Were 
shown- 

The families and 
friends of the criminals 
have to live with the judg¬ 
ments of the victims’ faife 
ilies and the pubiid-^nct 
livewlththeshama 1 

All of thosepeo&Mreat 
'riskof getting a Mjfcom 
someone like me wiwAuij^ 


John Knit has been the public 
•safety reporter since2009. 
Follow his blog on crime and 
courts at Irfctp:// 
Jhuiuujtibltaoin/. 

ask them'to repeat and re¬ 
live-those, experiences in 
the. name;bf:an informed 
public.- • 

, Itls not-e$sy to hear a 
person cryontheothar end 
ofatelephpng; • 

; .,At-tws.p.ojnt, IVe spent 
. weeks thinking about the 
tears shed i by Lynette 
Johnson and, her children, 
Missjrarid JGsse, at Rob¬ 
ert’s sentence hearing. - 
Will Lynette, who Spent 
only six nights away from 
her husbandyin 32 years, 
feel 1 some measure of clo¬ 
sure now? *. 

■ HowwillMissyandJes- 
se; who struggled to ex- 

K * ' the loss of "Papa" .to 
young; children,.ex¬ 
plain what happened Mon¬ 
day? 

And what of Robert’s 
family? What of his- 72- 
yeai-old mother who 
worked three Jobs in hopes 
of seeing her children 
grow into a better life? 
What was she experienc¬ 
ing as her only son’s death 
approached? 

Asa crime reporter in a 
state thatputs its worst of¬ 
fenders to death, it was my 


mentally preparing' for 
this. . • • 

I realize'fhat. emotional 
'Reparation is a fantasy,hitt 
I'm.dcmgnVyjob. So were 
Attorney General. Marty 
Jackley,-Mmnehah.aC6un 
ty^afeAttorae^Aaroi 
^TCowaii; andmBy^lhg 
bthhfwitnesSes; 

Roberffiswlftpaiplesp 
end-will resonate for the 
other witnesses • far itiofe 
thanitWillforua.'•' 


' foosday, October 16,2012 


a mi 
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By Associated Press, Published? October 15 

SIOUX FALLS, S.D. — A South Dakota man who beat a prison guard with a pipe and covered his head 
in plastic wrap to kill him during a failed escape attempt was put to death Monday, in the state's first 
execution since 2-007. 


injection method, and only the 17th person to be executed ill the slate or Dakota Territory since 1877. 

Robert had no expression on his face. Asked if he had n last statement, Robert said: “In the name of 
justice and liberty and mercy, I authorize and forgive Warden Douglas Weber to execute me for the 
crimes. It is done." 

As the drug was administered, the clean-shaven Robert, wearing orange inmate pants with a white 
blanket wrapped around his upper body, appeared to be clearing his throat and then, began gasping 
heavily. Me then snored for about 30 seconds. His eyes remained.opened throughout and his skin turned 
pale, eventually gaining a purplish hue. 

Robert was put to death in the same prison where he killed guard Ronald "RJ” Johnson during an escape 
attempt on April 12,2011. Robert was serving an 80-year sentence on a kidnapping conviction when he 


http://www. washingtonpost, com/national/south-dakota-inmate-who-lriiled-prison-guard-s,10/19/2012 
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tried to break out with fellow inmate Rodney Berget, 50, 

Johnson’s widow, Lynette, said after the execution that she knows Robert’s 4eath will not bring back her 
husband, her children’s father or her grandchildren’s grandfather. 


“But we do know that, the employees of the Department of Corrections and. the public in general will be 
just a little bit safer now," Lynette Johnson said. “We need to have more attention and focus on the 
safety of all of the correctional officers in the state of South Dakota. Ron, none of you will ever know 
how great lie is and is missed. We stand proud for Ron.” 

Lynette Johnson, her two children and their spouses all witnessed the execution. No one from Robert’s 
family was in attendance. 


Robert ate his last meal of ice cream with his lawyer, Mark Kadi, on Saturday night, before fasting for 40 
hours for religious reasons. ^gssxSZZ- - 

After the execution, Kadi said 

“The problem wa>it r £#s’too orderly. It was so antiseptio and peaceful that it masked what was being 
done to the mr$on,”tfCadi said. “If more people were able to see the events, there wp'uld be fewer of 
them.” C. _:_ 

Johnson was working alone the morning of his death — also his (53rd birthday — in a part of the prison 
known as Pheasantland Industries, where inmates work on upholstery, signs, custom furniture and other 
projects. Authorities said the inmates beat Johnson with a pipe, covered his head in plastic wrap and left 
his body on the floor. 


Robert then put on Johnson’s pants, hat and jacket and approached the prison’s west gate. With his head 
down, he pushed a cart loaded, with two boxes. Berget was hidden in one of the boxes, according lo a 
report filed by a prison worker after the slaying. 

Other guards became suspicious as the men got closer to the gate. When confronted, Robert beat one 
guard; other guards quickly arrived and detained both inmates, 

Months later, Robert told a judge his only regret was that he hadn’t killed more guards. He pleaded 
guilty to Johnson’s slaying and asked to be sentenced to death, telling a judge last October that he would 
otherwise kill again. He never appealed his sentence and e ven tried to bypass a mandatory state review 
in hopes of expediting his death, 

Berget also has pleaded guilty in the killing but has appealed his death sentence. A third inmate, Michael 
Nordman, 47, was given a life sentence for providing materials used in the slaying, 

Robert’s execution could be the first of two in as many weeks. Donald Moeller is scheduled to be put to 
death the week of Oct 28 for the 1990 kidnapping, rape apd murder of a 9-year-old girl. Robert had 
been on death row only for about a year, Moeller has been there for more than, two decades. Only three 
other inmates currently are on the slate’s death row. 

South Dakota’s last execution before Monday took place in 2007, and that was the first in the state for 
60 years. 


http ;//wwvv, washingtonpo st, com/nationai/south-dakota-inmate-who-ki! led-prison-guard-s... 10/1W2012 
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“You have few people on death row, few executions', and then you have ibis coincidence of cases 
coming ail at once, 1 * said Richard Dieter* executive director of the nonprofit Death Penalty Information 
Center, “When people waive appeals, their cases start to move more quickly.” 


Associated Press writers Amber Hunt in Sioux Falls and Blake Nicholson in Bismarck contributed to 
this report. 


Follow Kristi Eaton on'Twitter at http://twitter.com/la'istieaton. 

Copyright 2012 The Associated Press. All rights reserved. This materia! may not be published, 
broadcast, rewritten or redistributed. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 


DONALD E, MOELLER, 

Plaintiff, 


Civ. 04-4200 


* AFFIDAVIT OF DEPONENT # 1 


DOUGLAS WEBER, Warden, South * 

Dakota State Penitentiary, DENNIS * 

: KAEMINGK, Secretary of the South * 

Dakota Department of Corrections, * 
and DOBS 1-20, unknown * 

employees or agents of the South * 

Dakota Department of Corrections, * 

# 

Defendants. * 

State of South Dakota * 

* ss, 

County of Minnehaha * 

I, Deponent # 1, being first duly sworn upon oath, testify on personal 
knowledge and belief as follows: 

1. Deponent # .1 compounded drugs intended for use in Donald Moeller’s 
execution on or about October 3, 2012. The drugs were compounded on 
this date to allow time for testing prior to Moeller’s execution. 

2. Deponent # 1 submitted a test sample of the compounded drug to a lab 
customarily used by my pharmacy. The lab was chosen by me with no 
influence from the state. On October 17, 2012, the lab reported that the 
drug 1 compounded meets USP standards for purity, potency, sterility, 
and 30-day stability. A redacted report is attached, 

Dated this 22 nd day of October 2012. 

tor _ 

Deponent # I 


Subscribed and sworn to before me this 22 nd da' 


UMcXi m 


Ctober 2012. 


Notaiy Public-* South Dakota 

(SEAL) 

My commission expires: C&dpW l i: f( tO I 7 

’ | MAXINE J. R|$TY i 

fdPD WUWOAKOTA (J|D ] 
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Product Release Report ' ‘ 

mALDATA 


Peport'Date 

Sponsor 


iomm 


i Sample No. 


zm 



Protfeot Description Sodium pentob^rplttl BO mg/ml 

Lotto. . 1045682 A 

E^Plry ‘If/1/2012 

RefeciBe $pot#catian: SP^C-PSSD-006.0 


Specification 


Final Date 


Date of Test RoForortce 


3 #r&gen 

Sterility 


NMT0.8 EU/mL 
Negative 


f unyal Screening Negative 


00-110% 

as Sodium Pentobarbital 


(MS EUAnt 


Negative . 

Negative 

106.7% 

58.5 mg/mU 


Passes 


Passes 


10/4/2012 USP <86> 

10/3/2012 USP <71* 

10/3/2012 USP <71 > 

10/4/2012 HPLC-TM-217.0 




afs Received: 
uantify Received? 


10 / 3/2012 
■ 1 x40 ml 


Cardan 
Tracking No.: 



This report shall no( tie reproduced except In M, without written approval 1/2 
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STATE OF SOUTH DAKOTA 
COUNTY OF PENNINGTON 

CHARLES RUSSELL RHXNES 

Petitioner, 

vs. . 

DOUGLAS WEBER, Warden, South 
Dakota State Penitentiaiy, 

Respondent 


* 

* 

* 

* - 

* IN CIRCUIT COURT 

* SEVENTH JUDICIAL CIRCUIT 

* 

* CIV. 02-92-4 

* • 

* 

* AFFIDAVIT OF DOUGLAS WEBER 

* 

* • 

A 

ft 

it 


Affiant, after first being sworn upon; his oath, states as follows: 

1. If called at trial, affiant would testify to the following facts. 

2. I am the Warden of the South Dakota State Penitentiary. -In that 
capacity I carried out the execution of Donald Eugene Moeller-on 
October 30, 2012. Moeller’s execution was performed using 
compounded pentobarbital, 

3. I was in the execution chamber standing at Moeller’s right shoulder 
during the entire execution. Onoe Moeller made his initial last 
statement, I signaled the executioners in the chemical room to 
commence the injection. 

4. After about'30 seconds, Moeller uttered a final sentence.in response 
to sounds being made by locked-down inmates housed in the same 
wing of the building where the execution chamber is located. 
Approximately 4 5-second.^after this final sentence, Moeller-lost 
consciousness and expelled a faint snore, Moeller remained 
unconscious until he was pronounced dead by the coroner, Moeller 
expelled a few last deep breaths^pproximately.SO-seconds after 1 
signaled to commence the injection. Visible indicators of a pulse 
ceased after approximately 4-minutes, After approximately 23 
minutes, Moeller was pronounced dead by the coroner. A copy of* the 
official execution timeline record is attached hereto as Exhibit I. 

5. Moeller exhibited virtually no signs of pain or physical distress during 
either, the seconds he remained conscious after the injection 
commenced or during the period of unconsciousness before he died. 

A media witness described the execution aslvejy-quick." The witness 
"didn't see him [Moeller]*in any pain at all." According to the witness, 
Moeller's execution was, like reports of the Robert execution, Veiy 
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i 


! 


clinical. ‘Very quick If this man [Moeller) was in pain, [the witness] _ 
didn’t see It," Moeller Vas "gone’ 1 in ghExcerpts 

of the media witness'public statements aw attached hereto as Exhibit , 
2. and are an accurate description of the event. 

6, IMbsHflnirBA'aGBCttGeMwl^^ • • 

•Inl^de&for Due to. 

then-pending litigation,in Moeller’s case, I ordered the drugs for 
Moeller’s execution tested, The pharmacist had die drugs tested by 
an Independent lab, * The testing’ informed mo that the compounded 
pentobarbital used In Moeller's execution had passed authoritative 
USP standards for purity, potency, and sterility, A copy of the testing 
. report fa attached && Exhibit 3. 

Dated this _I__ day of November 2012. 


jL ^ idJULay 

Douglas^vbber 


Subscribed to and sworn before me tills / . day of November 2012. 



My Commission Expires; 
PATSY MIKSL 


t_ 


«MNK< 




§>1 /(*//&» 


9EA1 
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inmate name; Donald Moeller Inn 

Execution Date: 10/30 A& _ 

1. Removed from holding cell Time; 


Inmate number: -#28137 ' 


2. Transferred to table 

3. Restraints secured 

4. IV started 


5. Begin escorting witnesses 
to viewing rooms 

6. Ail witnesses present. 


Time: QA\ 
Time: Right &£ 




(Note whether arm, leg, or otheY) 


Time: 

Time; 


7. Warden orders curtains opened. ‘ Time: 

8. Secretary of Corrections Informs 

Warden that the Warden (s 
cleared to proceed with the 
execution. Time: 


9. Last statement 

10. Injections begin 

1 11. injections completed 


Time: 

Time: 

Time: 


12. Second setof Injections required? _YE S s/ NO 

a, If yes, time second Injections were started. Tfme:„ 

b. Time second Injections completed. Time: 


13. Death pronounced 

14. Curtains closed 


Time: 

Time: 


EXHIBIT 
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State Executes Donald Moeller 


The Sioux Falls man who Just recently admitted killing a 9-year-old girl 22 years ago hos been 
executed at the South Dakota State Penitentiary. 

Read Full Story 
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Added October 30/ 2012 9:36 PM 

State Executes DonaSdf ^©edler 


<?» PREVIOUS | NEXT 


The Sioux Fails man who just recently admitted Wiling a 9-year-old girl 22 years ago has beer, 
executed at the South Dakota State Penitentiary. 

Read Full Story 
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State Executes Donald Moeller 

The Sioux Falls man who just recently admitted killing a 9-ys2r~oJd girl 22 years ago has been 
executed at the South Dakota State Penitentiary. 
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1. Deponent # 1 compounded drugs intended for use in Donald Moeller’s 
execution on or about October 3, 2012, The drugs were 'compounded on 
this date to allow time for testing prior to Moeller's execution. 

2, Deponent # 1 submitted a test sample of the compounded drug to a lab 
customarily used by my pharmacy. The lab was chosen by me with no 
Influence from the state. On October 17, 2012, the lab reported that the 
drug.I compounded meets USP standards for purity, potency, sterility, 
and 30-day stability, A redacted report is attached. 


Dated this 22 nd day of October 2012, 
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Report 1 

mAlMTA 


Roport'Date 
Sponsor . 


mmn 



Sam pi* do. mzi 

prcrtfuot DsscrfpHon 'Sodium penfobarpttel so mg/mf 

-lot No. . 1W5082A 

Sxplry 11/(42012 • 

Re/oaap Spofftotton; 8P£C-P3SD.-OQ3.0 


niWM^IIITiriTWITri 


Pyrogen 

Storing 


NMt 0.8 EU/mL 
Negative 


Fung&I Scrwnlnj) Negative 

HPLO $0*110% 

a«‘Sodium Pentotw&ltoi 


OfltoRflcslyatJi 

Ciu&ntfyR«el«dj 



o,4a EU/mL 

Pawos • 

10/4/2012 

U8P <38* 

Negative . 

PMW5 

IflMOft 

usp<ti> 

Negates 

Passes 

m/2012 

ugp<71> 

m,n 

Piwsoa 

10/4/2012 

HPlC-TM-2tf.O 

93.9 mp/mp 





’ 1 x4oml 


canton 
■fracking No.: 



TNs raport shall no( to reproduced except In H wiifiow written approval toi 
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DECLARATION OF JOSEPH F. ANTOGNINI. M.D.. M.B.A. 


JOSEPH F. ANTOGNINI, does hereby declare and say: 

1. My name is Joseph F. Antognini. I am a medical doctor, board-certified in 
anesthesiology. I received a B.A. degree from the University of California, Berkeley in 
Economics in 1980. I received my M.D. degree from the University of Southern California in 
1984. I also received an M.B.A. from California State University, Sacramento in 2010. I was 
previously the Director of Peri-operative Services at the University of California, Davis Health 
System and a Professor of Anesthesiology and Pain Medicine and Professor of Neurobiology, 
Physiology and Behavior at the University of California, Davis. I am licensed to practice 
medicine in the State of California. I have over 30 years of experience practicing anesthesiology 
since 1984 when I began my residency at the University of California, Davis Health System. I 
am the author or co-author of over 200 publications. My area of research has been focused on 
anesthetic mechanisms, specifically related to where anesthetics produce unconsciousness, 
amnesia and immobility. A true and correct copy of my curriculum vitae is attached hereto as 
Exhibit B. 


2. I have reviewed, and am familiar with, the allegations made in the complaint, the reports 
and/or declarations of Plaintiffs’ experts, and additional information in the documents described 
below. 


Scone of Engagement 

3. I have been asked to render expert opinions in the fields of general medicine and 
anesthesiology, especially regarding the use, actions and efficacy of pentobarbital, in relation to 
South Dakota’s lethal injection protocol, and the effectiveness of the procedures therein. I have 
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also been asked to render opinions regarding the efficacy of pentobarbital in the case of Charles 
Rhines, a condemned prisoner. This report contains a complete statement of my opinions, and 
the basis and reasons therefor, including the facts or data I have considered in forming them. 

The opinions that I do provide are within my field of anesthesiology and such fields as are 
necessarily related to anesthesiology, including general medicine, pharmacology and physiology, 
and fall within the scope of my expertise. All opinions expressed herein are stated to a 
reasonable degree of medical and scientific certainty unless otherwise noted. 

Compensation 

4. My fee schedule for this matter is as follows: $650 per hour for nontestimonial work; 
$700 per hour for deposition or video testimony; $6000/day for in-person testimony and travel. 

Materials Reviewed 

5. I have conferred with attorneys for Defendants. Among the documents I have reviewed 
in connection with this case are the complaint (49CIV19-002940, filed 10/22/2019), publications 
in the “References Cited” section and the report of Craig Stevens, PhD. A list of documents I 
reviewed in preparation of this report is included in Exhibit A. 

6. I am advised that discovery is not complete in this case and that more documents and 
information may become available to me at a later date. Should additional documents or 
information be provided to me for review and analysis, I reserve the right to take those additional 
materials into account, and to modify and/or supplement my opinions accordingly, I may also be 
present at hearings and/or trial. I may take into account any testimony or other evidence to the 
extent related to my opinions; I may modify and/or supplement my opinions accordingly. In 
performing my analysis, I have relied on my professional training, education and experience. 

The opinions presented in this report are my opinions and mine alone. I have reviewed and 
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considered documents and information and identified those materials (Exhibit A). These 
documents and other information that I reviewed and considered are of a type reasonably relied 
upon by experts in the field of anesthesiology, general medicine, physiology and pharmacology 
in forming opinions or inferences on questions in this area. I have looked upon all of these as 
valuable sources of information that I am obliged to consider. 

Background 

7. The intravenous administration of five (5) grams of pentobarbital would result in 1) rapid 
and deep unconsciousness within 20-30 sec, followed by 2) markedly depressed drive to breathe, 
followed by 3) absence of breathing, followed by 4) decreased oxygen levels in the body, 
followed by 5) slowing of the heartbeat, followed by 6) the heart stopping, i.e., death. During this 
period there will also be cardiovascular depression and collapse. 

(see http://emedicine.medscape.eom/article/813155-overview#a5 accessed 10-23-19) 

8. As stated above, pentobarbital (5 grams) causes rapid unconsciousness followed by 
respiratory arrest, cardiovascular collapse and death. After intravenous injection of 5 grams 
pentobarbital, concentrations of pentobarbital will far exceed the lethal concentrations—see 
Table 1, package insert for pentobarbital in References Cited (Exhibit A) and extrapolating from 
data oiEhrnebo (1974). Once respiratory depression and arrest occurs within 1-2 minutes, the 
unconscious inmate then begins to use up the oxygen stores in his body, which are estimated to 
be 1200 ml (Campbell & Beatty, 1994). Normal oxygen consumption is about 250-300 ml/min, 
and virtually all the oxygen in the inmate’s body will be used after 4-5 min. In fact, estimates of 
oxygen saturation after apnea confirm this relationship {Farmery & Roe , 1996). Before all the 
oxygen is used, however, the heart will be affected, will begin to slow and will then have 
periodic irregular beats. It likely will take several minutes before the heart stops ail together. At 
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that point, death is declared. This process, as described, is irrefutable. It is based on the known 
actions of pentobarbital and sound pharmacological and physiological principles, and the known 
effects of these doses of pentobarbital in lethal executions. 

9. These actions of pentobarbital are consistent with data published by Aleman et al., 
(2015), a study extensively discussed in the recent US Supreme Court case Bucklew v. Precythe , 
No. 17-8151 (decided April 1,2019). In t Aleman study, horses were administered large, lethal 
doses of pentobarbital, with a mean time of infusion of 47 seconds, and the horses developed 
electroencephalographic brain silence (i.e„ flat line) at a mean of 53 seconds after the initiation 
of the infusion, that is, EEG silence occurred on average, 6 seconds after the infusion finished. 
Because loss of consciousness occurs before EEG silence, these data fit with a time frame of 20- 
30 seconds for loss of consciousness after the initiation of the pentobarbital infusion. 

10. In a similar study (Buhl et al., 2013), the time to collapse (when the horses went from 
standing to falling to the ground) was about 27 seconds (the average of the means of the four 
groups studied; see their table 2) after the initiation of the infusions. They also noted that 
respiratory arrest occurred simultaneous with falling to the ground in most horses (2 nd paragraph 
in discussion). 

11. These actions of pentobarbital listed above are consistent with the actions of an ultra-fast 
acting/ultra-short acting barbiturate that is administered in a large lethal dose as specified in the 
South Dakota protocol. 

12. It is important to understand how barbiturate drugs can be classified as “ultra-short 
acting”, “ultra-fast acting”, “fast acting” and “short acting”, and how this classification is not 
absolute, and depends in large part on the dose of the drug and the route that it is administered 
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(oral versus intravenous). The terni “short acting” refers to the duration of action, that is, how 
long (time) does the drug have its intended effect, while “fast acting” refers to the onset of 
action, how long does it take for an effect to occur. In the case of barbiturates, an “ultra-short 
acting” barbiturate at a typical clinical dose has a duration of 5-10 minutes, while a “short 
acting” barbiturate at a typical clinical dose might have a duration of 15 minutes (see Table, 
Exhibit C). These concepts are outlined graphically in Exhibit D. 

13. In the chapter in Miller’s Anesthesia (1 st Edition, 1981) which contains the material on 
barbiturates, the author writes: 

“For matters of classification, the barbiturates are divided into four 
classes according to their duration of activity: long-acting, medium-acting, 
short-acting, and ultra-short-acting. However, this classification is often altered 
depending on the route of administration (oral versus intravenous), dose, use of 
other compounds, and the species.” {Stanley, 1981). 

Because this chapter was written within a few years prior to the 1984 South Dakota law, 
it informs our understanding of how barbiturates were classified at the time. Clearly, the author 
conveys the idea that the classification of barbiturates is subject to interpretation and 
circumstances, specifically dose and route of administration. 

14. The inexactitude of this classification has been known for many years and found to be 
“scientifically unsound” (Mark, 1969), In 1969, L.C. Mark described the classification as archaic 
(Mark, 1969) writing: 

“The spectrum of barbiturate effects extends in dose-dependent fashion 
from sedation to hypnosis to anesthesia to poisoning to death. Any of these 
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effects can be achieved deliberately or accidentally by any barbiturate given 
in appropriate dosage....” 

15. Likewise, Breitner wrote (Bremer, 1979): 

“It is surprising that this classification still persists in pharmacology 
textbooks”. 

16. In fact, Dr. Stevens, in his chapter on CNS active drugs (Brenner and Stevens, 
Pharmacology, 2018) makes no mention of ultra-short-acting barbiturates, and lumps 
pentobarbital and thiopental together as “short acting” (see his Table 19-1, pg 209). He 
distinguishes thiopental’s onset of action from pentobarbital’s onset as “very fast” versus “fast” 
but specifies that the onset for thiopental is for the intravenous administration, while for 
pentobarbital he describes attributes related to oral administration. Thus, even Dr. Stevens’s 
description indicates that these differences are open to interpretation depending on the drug and 
mode of administration. 

17. The administered dose of these drugs, relative to the classification, is important to point 
out. If a small enough dose of pentobarbital is administered, no effect is observed. If 
incrementally larger doses are administered, eventually an effect would be seen, but its duration 
could be on the order of just a few minutes, and thus the drug would be “ultra-short acting”. For 
example, in the Ehrnebo study (1974) only 3 of 7 subjects administered 100 mg pentobarbital 
intravenously fell into a light sleep, and that was for 20-30 min. Thus, a smaller dose in those 
subjects would have likely produced a shorter duration of action, while a slightly larger dose in 
the other four subjects would have likely produced an effect with a duration of action in the 
range of 5-10 minutes (see Exhibit D for graphical representation of this concept). 
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18. With thiopental administered at large sub-lethal doses for a prolonged period, the 
duration of action would likely be on the order of hours and would clearly exceed the “ultra-short 
acting” range. Finally, if thiopental is administered in large lethal doses, as in the setting of an 
execution, clearly its classification as an “ultra-short acting” barbiturate is meaningless. 

19. The decision in the Montana case {Smith v Montana State Dept of Corrections , 2015 WL) 
as cited in the complaint, also uses the terms “ultrafast acting” and “ultrashort acting”, and 
groups the two together (see table at *3), and likewise does the same with “fast acting” and 
“short acting”. Furthermore, the Montana decision describes the opinion of Dr. Heath as follows: 
“it is often important to have a very quick transition from consciousness to unconsciousness” and 
that “this is the puipose of the development of ultra-fast-acting barbiturates.” (at *2 of the 
decision). 

20. To reiterate, these distinctions mentioned above help inform our understanding of the 
term “ultra-short acting” in the context of lethal execution. Thiopental and methohexital, which 
the inmate claims are “ultra-short acting”, would not be so at the doses and route administered 
for lethal injection. At much larger doses, thiopental is not ultra-short acting. Patients 
administered large doses of thiopental for prolonged periods do not awaken quickly. 

Furthermore, as noted above, pentobarbital at the dose administered in the South Dakota protocol 
(5 grams) would induce rapid unconsciousness, within 20-30 seconds. 

Conclusion 

21. It is my opinion, to a reasonable degree of medical and scientific certainty, that 1) the 
inmate would become unconscious within 20-30 sec after the initiation of the infusion of the 
pentobarbital, followed by respiratory arrest, cardiovascular collapse and death; 2) injection of 
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massive doses of barbiturates in this inmate would not inflict mild, moderate or severe pain; 3) 
these actions of pentobarbital are consistent with a drug classified as an ultra-fast acting/ultra¬ 
short acting barbiturate when administered in these massive doses. 

22. Should additional information become available I reserve the opportunity to amend my 
statements herein. 

Date: October 26,2019 

Joseph F. Antognini, M.D., M.B.A. 



Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 





Exhibit A —References Cited 


Aleman M, Williams DC, Guedes A, Madigan JE. Cerebral and brainstem 
electrophysiologic activity during euthanasia with pentobarbital sodium in horses. J Vet Int Med 
2015;29:663-72 

Brenner GM, Stevens CW. Sedative-hypnotic and anxiolytic drugs. In: Pharmacology, 5 th 
Ed. 2018 Elsevier 

Breimer DD. Clinical pharmacokinetics and biopharmaceutical aspects of hypnotic drug 
therapy. In: Sleep Research, Eds. Priest RG, Pletscher A, Ward J. MTP Press, Lancaster, 
England, 1979 

Buhl R, Andersen LOF, Karlshoj M, Kanters JK. Evaluation of clinical and 
electrocardiographic changes during the euthanasia of horses. The Veterinary Journal 2013; 
196:483-91 

Campbell IT, Beatty PCW. Measuring pre-oxygenation. British J Anaesthesia 1994; 

72:3-4. 


Ehmebo M. Pharmacokinetics and distribution properties of pentobarbital in humans 
following oral and intravenous administration. J Pharmaceutical Sciences 1975; 63:1114-18 

Farmery AD, Roe PG. A model to describe the rate of oxyhaemoglobin desaturation 
during apnoea. British J Anaesthesia 1996; 76:284-91 

Lafferty KA. Barbiturate Toxicity. httm//emedicine.medscape.com/article/813155- 
over vie w#a5 accessed 10-23-19 

Mark LC. Archaic classification of barbiturates. Clin Pharmacology Therapeutics 1969; 
10:287-291 

Stanley TH. Pharmacology of intravenous non-narcotic anesthetics. p452 In: Anesthesia. 
Ed: Miller RD. Churchill Livingstone, New York, 1981 

Wyant GM, Dobkin AB, Aasheim GM. Comparison of seven intravenous anaesthetic 
agents in man. Brit J Anaesthesia 1957; 29:194-209 

Smith v Montana State Dept of Corrections, 2015 WL 

Pentobarbital package insert (accessed 10-24-19): 
http://www_.akom.com/documents/catalog/package inserts/76478-501 -20.pdf 

Declaration of Craig Stevens, Ph.D, dated Oct 22,2019 

Complaint 49CIV19-002940, filed 10/22/2019 

Pentobarbital data from US National Library of Medicine TOXNET (accessed 10-26-19): 
https://toxnet.nlm.nih.gov/cgi-bin/sis/search2/r?dbs+hsdb:@.term+@m+@rel+76-74-4 

Thiopental data from US National Library of Medicine TOXNET (accessed 10-26-19): 
https://toxnet.nlm.nih.gOv/cgi-bin/sis/search2/f/./temp/~DaPJwi:l 


9 


Filed; 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 



Exhibit B 


CURRICULUM VITAE 
Joseph F. Antogninl, M.D., M.B.A. 


CONTACT: 


ifantoanini@icloud.com 

ifantoanini@ucdavis.edu 

EDUCATION: 

1980 University of California, Berkeley (B.A., Economics) 

1984 University of Southern California (M.D., Medicine) 

2010 California State University, Sacramento (M.B.A., Business) 

INTERNSHIP/RESIDENCY: 

1984-1987 Anesthesiology, UC Davis Medical Center 

1986-1987 Chief Resident 

PROFESSIONAL POSITIONS: 


9/16-present 


7/17-present 


7/11-present 


11/10-6/16 

7/00-7/11 


12/02-7/11 


Physician Surveyor 
The Joint Commission 
Oakbrook Terrace, IL 

Director Emeritus 
University of California, Davis 

Clinical Professor of Anesthesiology and Pain Medicine 
(Volunteer Clincal Faculty appointment) 

University of California, Davis—School of Medicine 

Director of Peri-operative Services 
UC Davis Health System 

Professor of Anesthesiology and Pain Medicine 
(with tenure) 

Department of Anesthesiology and Pain Medicine 
University of California, Davis—School of Medicine 

Professor of Neurobiology, Physiology and Behavior 
(with tenure; WOS appointment) 

College of Biological Sciences 
University of California, Davis 
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Joseph F. Antognlnf, M.D. 


Curriculum Vitae - Page 2 


11/98-7/10 Vice Chairman, Director of Research 


11/98-3/02 

7/96-7/00 

10/91-6/96 

7/87-9/91 

7/87-9/91 


Director of Malignant Hyperthermia Diagnostic Laboratory 
Department of Anesthesiology 

Associate Professor (with tenure) 

Department of Anesthesiology 

University of California, Davis—School of Medicine 

Assistant Professor 

Department of Anesthesiology 

University of California, Davis—School of Medicine 

Staff Anesthesiologist (Private Practice) 

American River Hospital 
Department of Anesthesiology 
Carmichael, CA 

Assistant Clinical Professor (volunteer) 

Department of Anesthesiology 

University of California, Davis—School of Medicine 


LICENSURE & CERTIFICATIONS: 

State of California #G55662 (active) 

Diplomate, National Board of Medical Examiners (1986) 

Diplomate, American Board of Anesthesiology (1989) 

Certificate of Recertification, American Board of Anesthesiology (1999, 2009) 
Certified Yellow Belt, 2017 

PROFESSIONAL SOCIETIES AND RECOGNITION: 

American Society of Anesthesiologists 1987-present 

California Society of Anesthesiologists 1987—present 

Fellow of the American Society of Anesthesiologists 2018—present 

ADVOCACY 

ASA Grassroots Network (ASA Team 535) 2018 
ASAP AC Donor—2018 
FAER Donor—1999-2018 

RESEARCH INTERESTS: 

Mechanisms of anesthesia; factors influencing anesthetic requirements; OR efficiency 

AWARDS AND HONORS 

Dean's Mentoring Award, UC Davis School of Medicine, 2006 
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Joseph F. Antognini, M.D. 


Curriculum Vitae - Page 3 


Associated Students of UC Davis “Excellence in Education Award” College of Biological 
Sciences, 2007 

Associated Students of UC Davis “Excellence in Education Award” Outstanding 
Educator, 2007 

Foundation for Anesthesia Education and Research, Mentor Academy, 2008 
Phi Kappa Phi Honor Society, 2010 

GRANTS 

1. UC Davis Faculty Research Grant 1991-92—The effect of intrathecal aspirin on 
anesthetic requirements in rabbits, $2500 

2. UC Davis Faculty Research Grant 1993-94—Validation of a preferentially 
anesthetized goat brain model, $1500 

3. Foundation for Anesthesia Education and Research 1994—Determination of gross 
anatomic sites of anesthetic action, $25,000 ($25,000 matching departmental 
funds) 

4. UC Davis Faculty Research Grant 1994-95—The effects of general anesthesia on 
cerebral blood flow patterns as assessed by functional magnetic resonance 
imaging, $1500 

5. UC Davis Faculty Research Grant 1996-97—The effect of differential isoflurane 
delivery to brain and spinal cord on inhibitory and excitatory output from the brain, 
$ 10,000 

6. Foundation for Anesthesia Education and Research 1997-99—The effect of 
differential isoflurane delivery to brain and spinal cord on inhibitory and excitatory 

• output from the brain, $70,000 ($70,000 matching departmental funds) 

7. NIH R01 GM57970 Brain and Spinal Cord Contributions to Anesthetic Action 8/98- 
4/02 (Priority Score 120, Percentile 1.0). Total costs $713,026 

8. NIH R01 GM61283 Anesthetic Effects on Sensorimotor Integration 2/01-2/06 
(Priority Score 194, Percentile 16.9). Total costs $672,791 

9. U.C. Davis Faculty Research Grant. Indirect effect of isoflurane and lidocaine on 
EEG activation. 7/1/01-6/30/02, $4,000 

10. NIH R01 GM57970-4A1 Brain and Spinal Cord Contributions to Anesthetic Action 
4/02-12/05 (Priority Score 197, Percentile 20). Total costs $1,284,689 

11. NIH 3R01GM057970-05S1 Brain and Spinal Cord Contributions to Anesthetic 
Action. Minority Supplement grant. 7/03-7/04. Total costs $55,932 

12. NIH P01 GM47818 Anesthetic Effects on Spinal Nociceptive Processing 8/04-7/09 
(Priority Score 185). Total costs $804,325 

13. NIH R01 GM61283A1 Anesthetic Effects on Sensorimotor Integration 12/05-12/9 
(Priority Score 158, Percentile 9). Total costs $748,432 

TEACHING 

Post-Graduate: 

1. Resident lectures on neuroanesthesia, anesthetic mechanisms, malignant 
hyperthermia, neuromuscular blocking drugs, volatile anesthetics, anesthesia 
research. 1991-2019 

2. Anesthesiology Department Journal Club 2013-2016 
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3. UCSF Changing Practice of Anesthesia—Faculty. September 2014: Peri¬ 
operative Medicine and Healthcare Reform: Challenges and Opportunities for 
Anesthesiology 


Graduate: 

Guest lecturer for NPB 219 (E. Carstens, Instructor). 1998-2003 
Guest lecturer for NPB 112 (E. Carstens, Instructor). 2001-2008 
Guest lecturer for first year medical students—pain physiology 2002-2003 
Facilitator, Application of Medical Principles 2002-2008 
Guest Lecturer, 210B (Systemic Physiology) January 2006 
Instructor of Record, Applied Physiology and Pharmacology 2007, 2008 
Undergraduate: 

NPB 10—Elementary Human Physiology (4 units). 2001-2009 
Freshman Seminar: The Supreme Court and You. (2 units) 1998-2010 


MENTORED STUDENTS, RESIDENTS AND POST- 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 


Kevin Schwartz, M.D. 
Michael Borges, M.D 
Agi Melton, M.D. 
EtsuoTabo, M.D. 
Steven Jinks 
Chris Simons 
Xiao Wei Wang, M.D. 


Resident 

Resident 

Resident 

Post-Doctoral Scholar 
Graduate Student 
Graduate Student 
Post-Doctoral Scholar 


Xiaoguang Chen, M.D. Post-Doctoral Scholar 


Makoto Sudo, M.D. 
lO.Satoko Sudo, M.D. 

11. Alison Fitzgerald 

12. Andrew Hall 

13. John Martin, M.D. 

14. Steve Jinks, PhD. 

15. Jason Cuellar, BS 

16. Linda Barter, MsVM 

17. Mashawn Orth 


Post-Doctoral Scholar 
Post-Doctoral Scholar 
Undergraduate Student 
Undergraduate Student 
Resident 

Post-Doctoral Scholar 
Graduate Student 
Graduate Student 
Graduate Student 


18. Carmen Dominguez, MD Assistant Professor 


19. Lauire Mark 

20. Matthew LeDuc 

21. Toshi Mitsuyo, M.D. 

22. Kevin Ng, M.D. 

23. JongBun Kim, M.D. 

24. Sean Shargh 

25. Aubrey Yao, M.D. 

26. Alana Sulger 

27. Gudrun Kungys, M.D. 

28. Jason Talavera 

29. Onkar Judge 


Undergraduate Student 
Medical Student 
Post-Doctoral Scholar 
Resident 

Post-Doctoral Scholar 
Undergraduate Student 
Resident 

Undergraduate Student 
Resident 
Medical student 
Medical student 


DOCTORAL SCHOLARS 

1993 

1994 
1994 

1997 

1998-2001 

1998 

1999 

2000 
2000 
2000 

2000-2001 

2001 

2001 

2001-2004 

2003- 2004 

2004- 2007 
2004-2005 

2003- 2005 
2005, 2006 

2005 

2004- 2005 

2005- 2006 

2006 

2006- 2007 
2006-2007 

2006- 2007 

2007- 2008 

2007 

2008 
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30. Andrew Cunningham 

31. Lauren Boudewyn 

32. Austin Kim 

33. Jason Andrada 

34. Jun Ye 

35. Reihaneh Forghany 


Undergraduate Student 
Undergraduate Student 
Undergraduate Student 
Graduate Student 
Graduate Student 
Resident 


2008 

2008 

2008 

2009-2010 

2014-2015 

2018-2019 


SPECIAL ACTIVITIES: 

Staff Anesthesiologist, American River Hospital, 1991-1992 

Medical Advisor, CMT International (Charcot-Marie-Tooth), 1991-2000 

Director, Case Conferences, Department of Anesthesiology, April-June, 1992 

Proctor, Medical Board of California, 1992 

Staff Membership, Sutter Davis Hospital, Davis, CA, 1992-1995 

Consultant, Malignant Hyperthermia Hotline, Malignant Hyperthermia Association of the 

United States (MHAUS), 1992-2002 

Associate, UC Davis Diagnostic Malignant Hyperthermia Laboratory, 1992-2010 
Member, Subcommittee on Experimental Neuroscience and Biochemistry, American 
Society of Anesthesiologists, 1996 

Finance and Executive Committees, U.C. Davis Department of Anesthesiology, 1996- 
2002 

Quality Assurance Committee, U.C. Davis Department of Anesthesiology, 1998-2004 

Course Director, Annual U.C. Davis Anesthesiology Update (CME meeting), 1996-2003 

California Society of Anesthesiologists: Educational Programs Committee, 1998-2000 

Coordinator, Grand Rounds, Department of Anesthesiology, 1996 

Professional Billing Workgroup, U.C. Davis, 1996-98 

Question Writer, American Board of Anesthesiology, 1998-2001 

Member, UC Davis Animal Care Committee, 2000-2003 

Member, UC Davis School of Medicine Personnel Committee, 2003—2007; Chair 2007 
Management Advisory Committee, Department of Anesthesiology, 2007 
Ad Hoc Reviewer for Anesthesiology, Hospital Topics, Journal of Clinical Anesthesia, 
Journal of Comparative Neurology, Regional Anesthesia and Pain Medicine, Pain, Brain 
Research, Journal of Neuroscience, Anesthesia and Analgesia, British Journal of 
Anaesthesia, Neuroscience, Cephalgia, Neuroscience Letters, Jounral of 
Chromatography, Basic & Clinical Pharmacology & Toxicology, Therapeutics and Clinical 
Risk Management. 

Member, VA Merit Review Subcommittee, Alcohol and Drug Dependence, 2002-2005 
Editor, American Board of Anesthesiology/ American Society of Anesthesiologists In- 
Training Examination 2003-2008 
Associate Editor, Anesthesiology 2005—2011 
Faculty Execuitve Committee, School of Medicine 2009-2010 
Chair, Faculty Execuitve Committee, School of Medicine 2010-2011 
Member of various hospital committees 2011-2016: Medical Staff Executive Committee, 
Quality Safety Committee, OR Committee, Surgical Services Steering Committee 
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BIBLIOGRAPHY 


EDITED BOOKS 

1. Antognini JF. Carstens EE, Raines DE. Neural Mechanisms of Anesthesia, 
Humana Press, Totowa, NJ, 2002. 


PUBLICATIONS 

1. Antognini JF . Anaesthesia for Charcot-Marie-Tooth disease: a review of 86 cases. 
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2. Antognini JF and ND Kien. Cardiopulmonary bypass does not alter canine 
enflurane requirements. Anesthesiology 1992; 76:953-957. 

3. Antognini JF . Intrathecal acetylsalicylic acid and indomethacin are not analgesic 
for a supramaximal stimulus. Anesthesia and Analgesia 1993; 76:1079-1082. 

4. Antognini JF . Hypothermia eliminates isoflurane requirements at 20°C. 
Anesthesiology 1993; 78:1152-1156. 

5. Antognini JF and GA Gronert. Succinylcholine causes profound hyperkalemia in 
hemorrhagic, acidotic rabbits. Anesthesia and Analgesia 1993; 77:585-588. 

6. Melton AT, JF Antognini and GA Gronert. Prolonged duration of succinylchofine 
in patients receiving anticonvulsants: evidence for mild up-regulation of 
acetylcholine receptors? Canadian Journal of Anaesthesia 1993; 40(10):939-942. 

7. Antognini JF and K Schwartz. Exaggerated anesthetic requirements in the 
preferentially anesthetized brain. Anesthesiology 1993; 79:1244^1249. 

8. Antognini JF and PH Eisele. Anesthetic potency and cardiopulmonary effects of 
enflurane, halothane, and isoflurane in goats. Laboratory Animal Science 1993; 
43(6):607-610. 

9. Antognini JF . Splanchnic release of potassium after hemorrhage and 
succinylcholine in rabbits. Anesthesia and Analgesia 1994; 78:687-690. 

10. Antognini JF . M Anderson, M Cronan, JP McGahan and GA Gronert. 
Ultrasonography: not useful in detecting susceptibility to malignant hyperthermia. 
Journal of Ultrasound in Medicine 1994; 13:371-374. 
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11. Antoanini JF and ND Kien. A method for preferential delivery of volatile 
anesthetics to the in situ goat brain. Anesthesiology 1994; 80:1148-1154. 

12. Antoanini JF . BK Lewis and JA Reitan. Hypothermia minimally decreases nitrous 
oxide anesthetic requirements. Anesthesia and Analgesia 1994; 79:980-982. 

13. Borges M and JF Antoanini . Does the brain influence somatic responses to 
noxious stimuli during isoflurane anesthesia? Anesthesiology 1994; 81:1511- 
1515. 

14. Antoanini JF and ND Kien. Potency (minimum alveolar anesthetic concentration) 
of isoflurane is independent of peripheral anesthetic effects. Anesthesia and 
Analgesia 1995; 81:69-72. 

15. Antoanini JF and K Berg. Cardiovascular responses to noxious stimuli during 
isoflurane anesthesia are minimally affected by anesthetic action in the brain. 
Anesthesia and Analgesia 1995; 81:843-848. 

16. Antoanini JF . Creatine kinase alterations after acute malignant hyperthermia 
episodes and common surgical procedures. Anesthesia and Analgesia 1995; 
81:1039-1042. 

17. Gronert GA, NW Fleming and JF Antoanini . Aberrant responses to muscle 
relaxants produced by diseases or drugs. Seminars in Anesthesia 1995; 
14(4):283-290. 

18. Hwang F, K Chun, JF Antoanini and GA Gronert. Caffeine-halothane accuracy in 
MH testing. Acta Anaesthesiologica Scandinavica 1995; 39:1036-1040. 

19. Antoanini JF and K Mark. Hyperkalaemia associated with haemorrhagic shock in 
rabbits: modification by succinylcholine, vecuronium and blood transfusion. Acta 
Anaesthesiologica Scandinavica 1995; 39:1125-1127. 

20. Antoanini JF . R Wood and GA Gronert. Metocurine pharmacokinetics and 
pharmacodynamics in goats. Journal of Veterinary Pharmacology and 
Therapeutics 1995; 18:464-467. 

21. Antoanini JF . Movement associated with high cerebral concentrations of 
isoflurane: no evidence of seizure activity. Canadian Journal of Anaesthesia 
1996; 43(3):310-314. 

22. Antoanini JF and GA Gronert. Extra-junctional receptors and neuromuscular 
blocking drugs. Current Opinion in Anaesthesiology 1996; 9:344-347. 
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23. Kien ND, JF Antognini . DA Reilly and PG Moore. Small-volume resuscitation using 
hypertonic saline improves organ perfusion in burned rats. Anesthesia and 
Analgesia 1996; 83:782-788. 

24. Fleming NW, S Macres, JF Antognini and J Vengco. Neuromuscular blocking 
action of suxamethonium after antagonism of vecuronium by edrophonium, 
pyridostigmine or neostigmine. British Journal of Anaesthesia 1996; 77:492-495. 

25. Antognini JF. PH Eisele and GA Gronert. Evaluation for malignant hyperthermia 
susceptibility in black-tailed deer. Journal of Wildlife Diseases 1996; 32(4): 678- 
681. 

26. Antognini JF . The relationship among brain, spinal cord and anesthetic 
requirements. Medical Hypotheses 1997; 48:83-87. 

27. Antognini JF and GA Gronert. Continued puzzles in malignant hyperthermia. 
Journal of Clinical Anesthesia 1997; 9:1-3. 

28. Antognini JF and GA Gronert. Effect of temperature variation (22°C-44°C) on 
halothane and caffeine contracture testing in normal humans. Acta 
Anaesthesiologica Scandinavica 1997; 41: 639-642. 

29. Antognini JF . MH Buonocore, EA Disbrow and E Carstens. Isoflurane anesthesia 
blunts cerebral responses to noxious and innocuous stimuli: a fMRI study. Life 
Sciences 1997; 61 :PL349-354. 

30. Antognini JF . Isoflurane potentiates metocurine via peripheral not central nervous 
system action. Journal of Veterinary Anaesthesia 1997; 24:6-9. 

31. Disbrow E, M Buonocore, J Antognini . E Carstens and HA Rowley. The 
somatosensory cortex: a comparison of the response to noxious thermal, 
mechanical and electrical stimuli using functional magnetic resonance imaging. 
Human Brain Mapping 1998; 6:150-59. 

32. Antognini JF . E Carstens, E Tabo and V Buzin. Effect of differential 

delivery of isoflurane to head and torso on lumbar dorsal horn activity. 
Anesthesiology 1998; 88:1055-61 

33. Antognini JF. E. Carstens. A simple, quantifiable, and accurate method for 
applying a noxious mechanical stimulus. Anesthesia and Analgesia 1998; 
87:1446-9. 

34. Antognini JF. S. Jinks, V. Buzin, E. Carstens. A method for differential deilvery 

of intravenous drugs to the head and torso of the goat. Anesthesia and Analgesia 
1998;87:1450-2. 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 



Joseph F. Antognini, M.D. 


Curriculum Vitae - Page 9 


35. 

36 


37. 


38. 


39. 


40. 

41. 

42. 


43. 


44. 


45. 


46. 


A ntognini JF , E. Carstens. Macroscopic sites of anesthetic action: brain versus 
spinal cord. Toxicology Letters 1998; 100-101:51-58. 


Antognini JF , E Carstens. Increasing isoflurane from 0.9 to 1.1 minimum alveolar 
concentration minimally affects dorsal horn cell responses to noxious stimulation 
Anesthesiology 1999; 90:208-14. 

A n t ognini JF , E Carstens, V Buzin. Isoflurane depresses motoneuron excitability 

s P' na * action: an F-wave study. Anesthesia and Analgesia 1999 
88:681-5. 1 

^ In ^ s —.Antognini, E Carstens V Buzin, C Simons. Isoflurane can indirectly 

depress lumbar dorsal horn activity via action within the brain. British Journal of 
Anaesthesia 1999; 82:244-49 

A ntognini JF , XW Wang. Isoflurane can indirectly depress auditory evoked 
by actlon in the spinal cord. Canadian Journal of Anaesthesia 1999- 


Melton AT, J FAntoqmm , GA Gronert. Caffeine- or halothane-induced contractures 
of masseter muscle are similar to those of vastus muscle in normal humans Acta 
Anaesthesiologica Scandinavica 1999; 43:764-69 

A ntognini JF , XW Wang, E Carstens. Quantitative and qualitative effects of 

on movement occurring after noxious stimulation. Anesthesiology 1999 - 
91:1064-71 ’ 


Antognini J . F , E Carstens. Isoflurane blunts electroencephalographic and 
thalamic/reticular formation responses to noxious stimulation in goats 
Anesthesiology 1999; 91:1770-9 


A ntognini JF , XW Wang, E Carstens. Isoflurane action in the spinal cord 
blunts electroencephalographic and thalamic-reticular formation responses to 
noxious stimulation in goats. Anesthesiology 2000 ; 92:559-66 


Antognini JF , XW Wang, M Piercy, E Carstens. Propofol directly 
depresses lumbar dorsal horn neuronal responses to noxious stimulation 
Canadian Journal of Anesthesia 2000; 47:273-79 

A ntognini JF , Saadi J, Wang XW, Carstens E, Piercy M. Propofol action in both 
spina cord and brain blunts electroencephalograph ic responses to noxious 
stimulation in goats. Sleep 2000; 24:26-31 


Antognini JF , XW Wang, E Carstens. Isoflurane anaesthetic depth in goats 


Filed: 10/28/2019 9:14 AM CST Minnehaha County, South Dakota 49CIV19-002940 



Joseph F. Antognini, M.D. 


Curriculum Vitae - Page 10 


monitored using the bispectral index of the electroencephalogram. Veterinary 
Research Communications 2000; 24:361-370 

47. Antognini JF , Sudo M, Sudo S, Carstens E. Isoflurane depresses 
electroencephalographic and medial thalamic responses to noxious stimulation via 
an indirect spinal action. Anesthesia and Analgesia 2000; 91:1282-8 

48. Sudo M, Sudo S, Chen XG, Piercy M, Carstens E. Antognini JF . Thiopental 
directly depresses lumbar dorsal horn neuronal responses to noxious mechanical 
stimulation. Acta Anaesthesiologica Scandinavica 2001; 45:823-829 

49. Antognini JF . Chen XG, Sudo M, Sudo $, Carstens E. Variable effects of nitrous 
oxide at multiple levels of the central nervous system in goats. Veterinary 
Research Communications 2001; 25:523-538 

50. Rosenberg H. Antognini JF . Muldoon S. Testing for malignant hyperthermia. 
Anesthesiology 2002; 96:232-37 

51. Antognini JF . Carstens E, Atherley R. Does the immobilizing effect of thiopental 
in brain exceed that of halothane? Anesthesiology 2002; 96:980-6 

52. Jinks SL, Antognini JF . Martin JT, Jung S, Carstens E, Atherley R. Isoflurane, 
but not halothane, depresses c-fos expression in rat spinal cord at concentrations 
that suppress reflex movement after supramaximal noxious stimulation. Anesth 
Anaig 2002;95:1622-8 

53. Martin JT, Tautz TJ, Antognini JF . Safety of regional anesthesia in Eisenmenger’s 
syndrome.Reg Anesth Pain Med. 2002;27:509-13. 

54. Antognini JF . Carstens E. In vivo characterization of clinical anaesthesia and its 
components.Br J Anaesth. 2002;89:156-66. 

55. Jinks SL, Simons CT, Dessirier JM, Carstens Ml, Antognini JF . Carstens E. C-fos 
induction in rat superficial dorsal horn following cutaneous application of noxious 
chemical or mechanical stimuli. Exp Brain Res. 2002;145:261-9. 

56. Jinks SL, Martin JT, Carstens E, Jung SW, Antognini JF . Peri-mac depression of 
a nociceptive withdrawal reflex is accompanied by reduced dorsal horn activity 
with halothane but not isoflurane. Anesthesiology 2003; 98:1128-38 

57. Antognini JF . Atherley RJ, Carstens E. Isoflurane action in spinal cord indirectly 
depresses cortical activity associated with electrical stimulation of the reticular 
formation. Anesthesia Analgesia 2003; 96:999-1003 
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58. Jinks SL, Antognini JF . Carstens E. Isoflurane depresses diffuse noxious 
inhibitory controls in rats between 0.8-1.2 MAC. Anesthesia Analgesia 2003; 
97:111-116 

59. Eger EJ 2nd, Xing Y, Laster M, Sonner J, Antognini JF . Carstens E. Halothane 
and isoflurane have additive minimum alveolar concentration (MAC) effects in 
rats.Anesth Analg. 2003;96:1350-3 

60. Antognini JF . Jinks SL, Atherley R, Clayton C, Carstens E. Spinal anaesthesia 
indirectly depresses cortical activity associated with electrical stimulation of the 
reticular formation.Br J Anaesth. 2Q03;91:233-8 

61. Sonner JM, Antognini JF . Dutton RC, Flood P, Gray AT, Harris RA, Homanics 
GE, Kendig J, Orser B, Raines DE, Trudell J, Vissel B, Eger El 2nd. inhaled 
anesthetics and immobility: mechanisms, mysteries, and minimum alveolar 
anesthetic concentration. Anesth Analg. 2003;97:718-40. 

62. Jinks SL, Antognini JF. Carstens E. Spectral analysis of movement patterns 
during anesthesia.Anesth Analg. 2004; 98:698-702. 

63. Jinks SJ, Antognini JF . Dutton RC, Carstens E, Eger El. Isoflurane depresses 
windup of c-fiber evoked limb withdrawal with variable effects on nociceptive 
lumbar spinal neurons in rats. Anesth Analg 2004; 99:1413-9 

64. Atherley RJ, Antognini JF . A rapid and simple method for determination of 
halothane, isoflurane and sevoflurane in blood using gas chromatography. 
Biomedical Chromatography 2004; 18:714-8 

65. Jinks SJ, Antognini JF . Carstens E. Isoflurane differentially modulates medullary 
on and off neurons while suppressing hind-limb motor withdrawals. 
Anesthesiology 2004; 100:1224-34 

66. Antognini JF . Jinks SJ, Carstens E, Atherley RJ. Preserved reticular neuronal 
activity during selective delivery of supra-clinical isoflurane concentrations to brain 
in goats and its association with spontaneous movement. Neuroscience Letters 
2004; 361:94-7 

67. Cuellar JC, Antognini JF . Carstens E. An in vivo method for recording single unit 
activity in lumbar spinal cord in mice anesthetized with a volatile anesthetic. Brain 
Res Prot 2004; 13:126-34 

68. Cuellar JC, Antognini JF . Eger El, Carstens E. Halothane depresses C-fiber- 
evoked windup of deep dorsal horn neurons in mice. Neurosci Letters 2004- 
363:207-11 
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69. Atherley RJ, Weatherford V, Antognini JF . Jinks SL, Carstens E. A model for 
differential volatile anesthetic delivery to the upper and lower torso of the rabbit J 
Pharmacol Tox Methods 2004; 50:145-52 

70. Dominguez CL, Carstens E, Antognini JF. Carbon dioxide depresses the f-wave 
by a central, not peripheral, mechanism during isoflurane anesthesia.Anesth 
Analg 2005; 100:398-403 

71. Jinks SL, Dominguez CL, Antognini JF . Drastic decreases in isoflurane MAC and 
limb movement force following acute reversible spinal cold-block and chronic 
spinalization in rats. Anesthesiology 2005; 102:624-32 

72. Cuellar JM, Dutton RC, Antognini JF. Carstens E. Differential effects of halothane 
and isoflurane on lumbar dorsal horn neuronal windup and excitability Brit J 
Anaesth 2005; 94:617-25 

73. Antognini JF , Carstens E. Anesthesia, Amnesia and the Amygdafa: reducing the 
fear of intraoperative awareness. (Editorial) Anesthesiology 2005; 102:711-2 

74. Cuellar JM, Montesano PX, Antognini JF . Carstens E. Application of nucleus 
pulposus to L5 dorsal root ganglion in rats enhances nociceptive dorsal horn 
neuronal windup. J Neurophysiol 2005 Mar 2. 

75. Barter L, Dominguez CL, Carstens E, Antognini JF . The effect of isoflurane and 
halothane on electroencephalographic activation elicited by repetitive noxious c- 
fiber stimulation. Neurosci Lett 2005 382:242-7. 

76. Dominguez CL, Barter LS, Antognini JF. Intrathecal picrotoxin minimally alters 
electroencephalographic responses to noxious stimulation during halothane and 
isoflurane anesthesia. Acta Anaesth Scan 2005; 49:763-70 

77. Orth M, Barter L, Dominguez C, Atherley R, Carstens E, Antognini JF . Halothane 
and propofol differentially affect electroencephalographic responses to noxious 
stimulation. Brit J Anaesth 2005; 95:477-84 

78. Jinks SL, Atherley RJ, Dominguez CL, Sigvardt KA, Antognini JF . Isoflurane 
disrupts central pattern generator activity and coordination in the lamprey 
isolated spinal cord. Anesthesiology 2005; 103:567-75. 

79. Antognini JF , Jinks SL, Carstens EE. The spinal cord, anesthesia and immobility* 
a re-examination. International Congress Series 2005 

80. Carstens E, Antognini JF . Anesthetic effects on the thalamus, reticular formation 
and related systems. Thalamus and Related Systems. 2005 
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81. Antognini JF , Barter L, Carstens E. Overview movement as an index of 

anesthetic depth in humans and experimental animals. Comp Med, 2005; 55 ( 5 ): 
413-8. 


82. 


Antognini JF , Carstens E. Measuring minimum afveolar concentration: more than 
meets the tail. Anesthesiology, 2005; 103(4): 679-80. 


83. LeDuc ML, Atherley RJ, Jinks SL, Antognini JF . Nitrous, oxide depresses 

electroencephalographic responses to repetitive noxious stimulation in the rat 
Brit J Anaesth 2006; 96:216-21. 


84. Barter LS, Hawkins MG, Brosnan RJ, Antognini JF . Pypendop BH. 

Median effective dose of isoflurane, sevoflurane, and desflurane in areen 
iguanas. Am J Vet Res. 2006; 67:392-7. 

85. Mitsuyo T, Antognini JF, Carstens E. Etomidate depresses lumbar dorsal horn 
neuronal responses to noxious thermal stimulation in rats 

Anesth Analg. 2006; 102:1169-73. 

86. Orth M, Bravo E, Barter L, Carstens E, Antognini JF . The differential effects of 
halothane and isoflurane on electroencephalographic responses to electrical 
microstimulation of the reticular formation. Anesth Analg. 2006; 102:1709-14. 

87. Hemmings HC, Jr,, Antognini JF. Do general anesthetics add up? 
Anesthesiology. 2006; 104:1120-2. 

88. Merrill AW, Barter LS, Rudolph U, Eger El 2nd, Antognini JF Carstens Ml, 
Carstens E f . Propofol’s effects on nociceptive behavior and spinaf c-fos 
expression after intraplantar formalin injection in mice with a mutation in the 
gamma-aminobutyric acid-type(A) receptor beta3 subunit. Anesth Analq 2006- 


89. A ntognini JF , Atherley RJ, Laster MJ, Carstens E, Dutton RC, Eger El. A method 
for recording single unit activity in lumbar spinal cord in rats anesthetized with 
nitrous oxide in a hyperbaric chamber. J Neurosci Methods, 2006; 160(2): 215- 


90. Ng KP, A n t Qgnini JF . Isoflurane and propofol have similar effects on spinal 
neuronal windup at concentrations that block movement. Anesth Analg, 2006, 
103(6): 1453-8. 

91. Antognini JF , Bravo E, Atherley R, Carstens E. Propofol, more than halothane 
depresses electroencephalographic activation resulting from electrical stimulation 
in reticular formation. Acta Anaesthesioi Scand, 2006,50(8): 993-8. 
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92. Mitsuyo T, Dutton RC, Antognini JF. Carstens E. The differential effects of 
halothane and isoflurane on windup of dorsal horn neurons selected in 
unanesthetized decerebrated rats. Anesth Analg, 2006,103(3): 753-60. 

93. Dutton RC, Carstens Ml, Antognini JF. Carstens E. Long ascending propriospinal 
projections from lumbosacral to upper cervical spinal cord in the rat. Brain Res 
2006; 1119(1): 76-85. 

94. Barter LS, Mark LO, Smith AC, Antognini JF . Isoflurane potency in the Northern 
Leopard Frog Rana pipiens is similar to that in mammalian species and is 
unaffected by decerebration. Vet Res Commun, 2007; 31(6): 757-63. 

95. Antognini JF, Atherley RJ, Dutton RC, Laster MJ, Eger El, Carstens E. The 
excitatory and inhibitory effects of nitrous oxide on spinal neuronal responses to 
noxious stimulation. Anesth Analg, 2007; 104(4): 829-35. 

96. Antognini JF, Raines DE, Solt K, Barter LS, Atherley RJ, Bravo E, Laster MJ, 
Jankowska K, Eger El. Hexafluorobenzene acts in the spinal cord, whereas o- 
difluorobenzene acts in both brain and spinal cord, to produce immobility. Anesth 
Analg, 2007; 104(4): 822-8. 

97. Kim J, Atherley R, Werner DF, Homanics GE, Carstens E, Antognini JF . 

Isoflurane depression of spinal nociceptive processing and minimum alveolar 
anesthetic concentration are not attenuated in mice expressing isoflurane 
resistant gamma-aminobutyric acid type-A receptors. Neurosci Lett 2007- 
420(3): 209-12. 

98. Jinks SL, Carstens EE, Antognini JF . Glutamate receptor blockade in the rostral 
ventromedial medulla reduces the force of multisegmental motor responses to 
supramaximal noxious stimuli. Neurosci Lett, 2007; 426(3): 175-80. 

99. Dutton RC, Cuellar JM, Eger El, Antognini JF . Carstens E. Temporal and spatial 
determinants of sacral dorsal horn neuronal windup in relation to isoflurane- 
induced immobility. Anesth Analg, 2007; 105(6): 1665-74. 

100. Kim J, Yao A, Atherley R, Carstens E, Jinks SL, Antognini JF . Neurons in the 
ventral spinal cord are more depressed by isoflurane, halothane, and propofol 
than are neurons in the dorsal spinal cord. Anesth Analg, 2007; 105(4)-1020-6 
table of contents. 


101 . 


Barter LS, Mark LO, Jinks SL, Carstens EE, Antognini JF . Immobilizing doses of 
halothane, isoflurane or propofol, do not preferentially depress noxious heat- 
evoked responses of rat lumbar dorsal horn neurons with ascending projections 
Anesth Analg, 2008; 106(3): 985-90, table of contents. 
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102. Barter LS, Antognini JF. Kinetics and potency of halothane, isofiurane, and 
desflurane in the Northern Leopard frog Rana pipiens. Vet Res Commun. 2008- 
32(5): 357-65. 

103. Yao A, Kim J, Atherley R, Jinks SL, Carstens E, Shargh S, Sulger A, Antognini 
JF. The effects of aromatic anesthetics on dorsai horn neuronal responses to 
noxious stimulation. Anesth Analg, 2008; 106(6): 1759-64. 

104. Shnayderman D, Laster MJ, Eger El 2*. Oh J, Jinks SL, Antognini JF . Raines DE. 
Increases in spinal cerebrospinal fluid potassium concentration do not increase 
isofiurane minimum alveolar concentration in rats. Anesth Analg, 2008; 107(3): 


105. Talavera JA, Esser SK, Amzica F, Hill S, Antognini JF . Modeling the GABAergic 
action of etomidate on the thalamocortical system. Anesth Analg, 2009; 108:160- 


106. Barter LS, Mark LO, Antognini JF. Proprioceptive function is more sensitive than 
motor function to desflurane anesthesia. Anesth Analg, 2009; 108: 867-72. 

107. Kungys G, Kim J, Jinks SL, Atherley RJ, Antognini JF . Propofol produces 
immobility via action in the ventral horn of the spinal cord by a GABAergic 
mechanism. Anesth Analg, 2009; 108:1531-37. 


108. Rivera R, Antognini JF. Perioperative drug therapy in elderly patients 
Anesthesiology, 2009; 110:1176-81. 

109. Barter LS, Carstens EE, Jinks SL, Antognini JF . Rat dorsal horn nociceptive- 
specific neurons are more sensitive than wide dynamic range neurons to 
depression by immobilizing doses of volatile anesthetics: an effect patialiy 
reversed by the opioid receptor antagonist naloxone. Anesth Analg 2009; 109’ 
641-47. 

110. Jinks SL, Carstens E, Antognini JF . Nitrous oxide-induced analgesia does not 
influence its immobilizing requirements. Anesth Analg 2009; 109:1111-6. 

111. Judge O, Hill S, Antognini JF. Modeling the effects of midazolam on cortical and 
thalamic neurons. Neuroscience Letters 2009; 464:135-9. 

112. Tautz TJ, Urwyier A, Antognini JF. Case scenario: Increased end-tidal carbon 
dioxide: a diagnostic dilemma. Anesthesiology 2010; 112:440-6. 

113. Antognini JF. Anesthetic action: the importance of the spinal cord to immobility 
Vet J. 2011; 187:151:2 
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114. Singh A, Mo . qnini JF. Perioperative pharmacology in elderly patients. Curr Opin 

Anaesthesiology 2010;23:449-54. H 

115. Singh A, Antognini J F. Perioperative hypotension and myocardial ischemia: 
diagnostic and therapeutic approaches. Ann Card Anaesth 2011; 14:127-32. 

116 ' £ i- 1 ™ 95 * 0 "/' Lee BJ ’ Antognini J. Propofol and etomidate depress 

cortical, thalamic and reticular formation neurons during anesthetic-induced 
unconsciousness. Anesth Analg 2012; 114:661-9. 

117. ^ n|QflP j ni JF, Adventures in anesthetic mechanisms. Anesthesiology 2012* 

116:701-4. ' 

118. Cuellar J, Alataris K, Walker A, Yeomans DC, Antognini JF. Effect of hiqh- 

frequency alternating current on spinal afferent nociceptive transmission 
Neuromoduiation 2013; 16:318-27. 

119 ‘ %°* rak ?l K ' West,ake c » Ke y E » Barth E, Antognini JF Johnson V. Optimizing the 
OR: a bottom-up approach. Hosp Top 2014; 92:21-7. 

120. O’Brien-Antognini JM, Antognini JF, Khatri V. How many operating rooms are 

Smp!? t 0 r a " age no "’ e,e P! ,ve sur 9'oal cases? A Monte Carlo simulation study. 
BMC Health Services Res 2015; 15:487. 


121. Antognini JF . Hospital surveys by the Centers for Medicare and Medicaid Services: 
An analysis of more than 34,000 deficiencies. J Patient Safety. 2019 Mar 20. 
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totojni-Jf and LH Hanowell. Intraoperative hypoxemia complicating sequential 
resection of bilateral pulmonary metastases. Anesthesiology 1 991 ; 74 : 1137-1139 

An tognini JF and S Andrews. Anaesthesia for caesarean section in a patient with 
acute fatty liver of pregnancy. Canadian Journal of Anaesthesia 1991; 38(7):904- 

JF ' Chr ° nic P ain after methysergide; a new cause of ischemic 
monomelic neuropathy. Regional Anesthesia 1991; 16:337-338. 

Lee G Antoqnini and GA Gronert. Complete recovery after prolonged 
resuscitation and cardiopulmonary bypass for hyperkalemic cardiac arrest 
Anesthesia and Analgesia 1994; 79:172-174. 
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ONSET 

. (Clinical dose) 
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[Clinical dose) 

[ typical onset 

(Execution dose) 

(intravenous) 

Pentobarbital 

10-40 seconds* 
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5-95 minutes, 
mean 30 
minutes** 

10-40 seconds 

(oral pill) 

Pentobarhlfoil 
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l~NA “ ’ ■ 

J 

(Intravenous) I 

“1 
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20-30 seconds** ~n 

e 


TYPICAL - 

duration 
J^E xecuf[qnjdose) 
Beyond duration of 
execution 


NA 


#Pentobarbital data from US National Library of Medicine TOXNHT 


httPs://toynP tnlm.nih p ;nW T i 


(accessed 10 - 26 - 19 ): 


ZT""" US NM * "***» ™*T 
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